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IN THE SUPREME COURT OF THE 
STATE OF UTAH 
ROCKY MOUNTAIN THRIFT STORES, 
INC., et al., 
Plaintiffs and 
Appellants, 
vs. 
SALT LAKE CITY CORPORATION, 
et al., 
Defendants and 
Respondents. 
Case No. 910471 
BRIEF OF APPELLANTS 
JURISDICTION 
This action is appealed pursuant to Rule 4, Utah Rules of 
Appellate Procedure and UCA Rule 78-22 from the district court to 
the Supreme Court for the State of Utah. 
STATEMENT OF ISSUES 
I. WHETHER THE DISTRICT COURT ERRED WHEN IT GRANTED SUMMARY 
JUDGMENT DESPITE SPECIFIC MANDATES BY THE SUPREME COURT TO 
HOLD A FULL AND ADEQUATE EVIDENTIARY HEARING TO DETERMINE 
CRUCIAL FACTS? 
II. WHETHER THE DISTRICT COURT IMPROPERLY GRANTED SUMMARY 
JUDGMENT BY NOT GIVING PROPER WEIGHT TO PLAINTIFFS' SHOWING OF 
NEGLIGENCE AND FACTS OF THE CASE? 
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III. WHETHER THE DISTRICT COURT ERRED WHEN IT GRANTED SUMMARY 
JUDGMENT IN FAVOR OF THE STATE OF UTAH EVEN THOUGH THE SAME 
CLAIM OF NEGLIGENCE ASSERTED AGAINST THE STATE WAS LEFT 
PENDING AGAINST THE REMAINING DEFENDANTS? 
STANDARD OF APPELLATE REVIEW 
For issues I and II, the standard of review is, viewing the 
evidence in the light most favorable to the losing party, whether 
there is a genuine issue as to any material fact, and if there is 
not, whether movants are entitled to judgment as a matter of law. 
Themv v. Seagull Enters., Inc., 595 P.2d 526 (Utah 1979). 
For issue III, the standard of review is whether the order 
granting summary judgment for the state of Utah was a final order. 
Kennecott Corp. v. State Tax ComnTn, 814 P.2d 1099 (1991). 
DISPOSITIVE CONSTITUTIONAL PROVISIONS, 
STATUTES, ORDINANCES, RULES AND REGULATIONS 
Utah Code Ann. section 63-30-3 (1989): 
Except as may otherwise be provided in this 
chapter, all governmental entities are immune 
from suit for any injury which results from the 
exercise of a governmental function, governmentally-
owned hospital, nursing home, or other governmental 
health care facility, and from an approved medical, 
nursing, or other professional health care clinical 
training program conducted in either public or private 
facilities. 
Utah Code Ann. section 63-30-10(1) (Supp. 1983, amended 1989): 
(1) Immunity from suit of all governmental 
entities is waived for injury proximately 
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caused by a negligent act or omission of 
an employee committed within the scope of 
employment except if the injury: 
(a) arises out of the exercise or 
performance or the failure to exercise or 
perform a discretionary function, whether 
or not the discretion is abused; or,..; 
(d) arises out of a failure to make an 
inspection, or by reason of making an 
inadequate or negligent inspection of 
any property. 
STATEMENT OF THE CASE 
This action arose from damages suffered by plaintiffs/ 
appellants (collectively "the merchants") from the 1983 Spring 
floodwater runoff. The merchants seek damages caused by 
respondents'/ defendants' (collectively "the government") negligent 
actions in connection with flood control management decisions. 
On September 15 , 1983, the merchants filed suit in the Third 
Judicial District Court seeking damages from the government. The 
merchants alleged that the government was negligent in managing the 
Spring runoff and also that a "tciking" of the merchants' properties 
occurred based on inverse condemnation. (R. 2-13, Merchants' 
complaint.) 
The government moved for summary judgment. The motions, 
considered together, were granted on November 27 , 1984 and the 
district court's signed order was entered February 11 , 1985. The 
district court concluded that no unconstitutional taking had 
occurred and that the Utah Governmental Immunity Act, Utah Code 
Ann. sections 63-30-1 through -38 barred the merchants' suit. 
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The merchants appealed the district court's order for summary 
judgment. Under its decision filed December 14, 1989, the Supreme 
Court reversed, in part, the district court's decision and remanded 
the case back to the district court for a full and adequate 
evidentiary hearing. The Supreme Court explained that "an adequate 
record needs to be developed to separate what decisions qualify as 
•policy' from those that may have only been 'operational." (R. 653-
662.) 
After depositions had been taken, the merchants gave notice of 
readiness for trial, assuming an evidentiary hearing would be held 
to fulfill the Supreme Court's mandates. (R. 685.) However, the 
government moved at this time for summary judgment which the 
district court ordered. (R. 1571-1574, Judge Murphy's summary 
judgmen order.) This appeal is taken from that order. 
FACTS 
In May of 1983, history repeated itself. (R. 1468, May 16, 
1991 affidavit of Dr. Lin, p. 2). The City Creek Canyon area in 
Salt Lake City was awash with tons of rushing water and debris. A 
higher-than-usual snowfall coupled with the inevitably higher 
Spring temperatures formed a raging Spring runoff of water and 
debris. (R. 159-160, Answers to Interrogatories, Max G. Peterson, 
pp. 7-8; R. 1598, Reporter's Transcript, June 3, 1991 hearing, p. 
19). Though larger than usual, the extraordinary runoff was not 
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unanticipated. (R. 581
 f Deposition, Richard T. Holzworth, p. 5; R. 
585, Deposition, Blaine Kay, p. 13.) As early as 1979, the 
government possessed information, produced by the Army Corps of 
Engineers, that the City Creek Canyon area was vulnerable to 
massive sudden erosion and debris flow, given the type of runoff 
facing this area in 1983. (R. 1620, Reporter's Transcript, June 3, 
1991 hearing, p. 42; R. 1338, December 10, 1990 affidavit of Dr. 
Lin, p. 2.) 
The City Creek drainage system was designed to avert the 
flooding of Salt Lake City from the flood waters originating at the 
City Creek Canyon area. The drainage system carries flood waters 
a considerable distance—from City Creek Canyon to the Jordan 
River. The system is an extensive series of pipes, culverts, etc. 
And although the drainage system is connected, sections of it 
differ in certain ways. (R. 156-157, Answers to Interrogatories, 
Max G. Peterson, pp. 4-5; R. 121, Answers to Interrogatories, 
Blaine Kay, p. 2.) 
Flood waters enter at the City Creek Canyon area through a 
grate. Several steel bars, spaced evenly apart, were placed at the 
entrance to catch debris matter, thus preventing the debris from 
clogging the system, yet allowing floodwater to pass into the 
drainage system. (R. 158-159, Answers to Interrogatories, Max G. 
Peterson, pp. 6-7.) Much further down the system is an isolated 
and enclosed culvert running under North Temple from 4th West to 
the Jordan River. Unlike other areas of the drainage system which 
lay sloping downhill, this culvert lays virtually flat. (R. 1303-
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1304f Deposition, Dr. Linf pp. 16-17; R. 157, Answers to 
Interrogatories, Max G. Peterson, p. 5; R. 581, Deposition, Richard 
T. Holzworth, p. 24.) 
The City Creek Canyon area has an extensive history of 
flooding. (R. 1468, May 16, 1991 Affidavit, Dr. Lin, pg. 2.) 
Reports of massive runoffs—consisting of water and debris—date 
back to the time when such events were first recorded in Salt Lake 
City. (R. 1468, May 16, 1991 Affidavit, Dr. Lin, pg. 2.) This 
flooding prompted early settlers to finally begin building much of 
the drainage system which is the subject of this lawsuit. (R. 156-
157, Answers to Interrogatories, Max G. Peterson, pp. 4-5.) The 
present North Temple culvert, however, was constructed in the 
1960's by the State of Utah. 
The drainage system has a drain capacity of about 370 cfs. (R. 
581, Deposition, Richard T. Holzworth, pp. 51-52.) That is, the 
drainage system will handle three hundred cubic feet of water per 
second. (This is disputed by the government, see R. 1594, 
Reporter's Transcript, June 3, 1991 hearing, p. 15; R. 158 Answers 
to Interrogatories, Max G. Peterson, p. 6.) Though the exact 
measurement is in dispute, both sides note that the peak flow 
during the runoff was below 370. (R. 1594, Reporter's Transcript, 
June 3, 1991 hearing, p. 15; R. 158, Answers to Interrogatories, 
Max G. Peterson, p. 6; R. 581, Deposition, Richard T. Holzworth, p. 
8.) Despite the extensive history of flooding in this area, and 
despite foreknowledge of the high snowpack, and despite the fact 
that governmental authorities anticipated a higher-than-average 
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spring runoff, the government failed to maintain the drainage 
system. (R. 1468-1469a, May 16, 1991 Affidavit, Dr. Lin, pp. 2-4; 
R. 581, Deposition, Richard T. Holzworth, p. 6.) 
After the flood started and the debris began flowing down City 
Creek Canyon, the grate which held been positioned at the mouth of 
the drainage system to prevent debris from flowing into the system, 
was no where to be found. Inexplicably, the grate was gone thus 
allowing debris into the drainage system. (R. 1049, Answers to 
Interrogatories, Plaintiffs'/Merchants', p. 23; R. 581, Deposition, 
Richard T. Holzworth, p. 16; R. 580, Deposition, Jim Talebreza, p. 
12. ) 
Although earlier it had a yearly maintenance program to clean 
the system, for several years prior to the flood, the government 
failed to clean the system and particularly, the flat-lying North 
Temple culvert. (R. 581, Deposition, Richard T. Holzworth, p. 6.) 
This allowed sediment to build-up in the North Temple culvert. (R. 
1303-1308, Deposition, Dr. Lin, pp. 16-21.) The sediment blocked 
a substantial portion of the culvert though it did not entirely 
block it. (R. 1050-1051, Answers to Interrogatories, 
Plaintiffs'/Merchants, pp. 24-25.) Prior to the flood of 1983, 
this culvert allowed water through. Given the extraordinary 
runoff, however, the sediment was a major factor in blocking the 
flood water and in the subsequent flooding. (R. 1050-1051, Answers 
to Interrogatories, Plaintiffs'/Merchants•, pp. 24-25; R. 1469, May 
16, 1991 Affidavit, Dr. Lin, p.3.) 
The blockage in the North Temple culvert stretched several 
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blocks. (R. 582, Deposition, Max G. Peterson, p. 23; R. 584, 
Deposition, Albert E. Haines, III, pp. 12-13; R. 160-163, Answers 
to Interrogatories, Max G. Peterson, pp. 8-11.) Realizing that the 
clogged culvert had to be cleared and fearing a back up into the 
Triad Construction, the government diverted water away from the 
North Temple culvert and ran the water on the street occasioning 
damage to the merchants along North Temple. (R. 624, Answers to 
Interrogatories, Plaintiffs'/Merchants', p. 4.) A drag line, which 
was designed for open water operations, was then used. But the 
drag line was unsuccessful. The drag line bucket was placed in the 
enclosed culvert to remove debris. Inside the culvert the bucket 
jammed and the cable snapped leaving a length of cable in the 
debris. (R. 162, Answers to Interrogatories, Max G. Peterson, p. 
10; R. 1325-1327, Deposition, Dr. Lin, pp. 38-40; R. 1339, December 
10, 1990 Affidavit, Dr. Lin, pg. 3.) This delayed the unclogging 
of the North Temple culvert by preventing the use of an auger. The 
snapped cable would have wrapped around the auger causing damage. 
(R. 583, Deposition Frank M. Helm, pg. 27). 
Since the auger could not be used, the government concluded 
that a block-long trench must be cut to open the culvert to remove 
the drag line bucket, the snapped cable, and the debris. (R. 582, 
Deposition, Max G. Peterson, pg. 32). The trench was a traffic 
hazard and greatly hindered access to and from the merchants' 
businesses. (R. 1011, Supplemental Answers to Salt Lake City's 
Interrogatories to Plaintiffs, p. 3; R. 999, 1001-1002, Plaintiffs' 
Answers to Salt Lake City's First Set of Interrogatories.) Once 
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the trench was cut the government failed to restore the cut in a 
timely manner, thus further damaging the merchants. (R. 624-625, 
Answers to State of Utah's First Set of Interrogatories to 
Plaintiffs, pp. 4-5.) As a result of the government's actions, the 
merchants suffered damages to their businesses in two forms. 
First, direct damage resulted from the diversion of water above 
ground to North Temple and overflowing onto their property. And 
second, damage resulted in the form of lost business. This loss 
resulted from the closing of a portion of North Temple to all 
vehicular traffic between June 3 and June 18 and by the traffic 
problem existing through November 4 for cleanup and repair of North 
Temple. (R. 999, 1001-1002, Plaintiffs' Answers to Salt Lake 
City's First Set of Interrogatories; R. 1011, Supplemental Answers 
to Salt Lake City's Interrogatories to Plaintiffs, p. 3; R. 1095-
1102, Answers to Interrogatories (Merchants'), attached losses 
computed by Merrill Norman; R. 1093, letter of President of Rocky 
Mountain Thrift, concerning losses.) 
SUMMARY OF ARGUMENTS 
Acting contrary to specific Supreme Court mandates, the 
district court granted the government's motions for summary 
judgment. The Supreme Court directed the district court to develop 
an adequate factual record in order to determine whether 
governmental immunity applied. Despite the fact that the case was 
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substantially in the same position as when the Supreme Court 
reversed an earlier summary judgment and remanded the case, the 
district court ignored the Supreme Court's directive. It granted 
a second summary judgment upon motions by the government. 
Consequently, a factual record has not been developed to allow the 
district court to properly rule whether genuine issues of material 
facts still exist. This precludes summary judgment. 
The government failed to show the absence of a genuine issue 
of a material fact and that it was entitled to judgment as a matter 
of law. Several genuine issues of material facts are yet to be 
resolved. 
The merchants demonstrated that material facts surrounding 
each element of a cause of action based on negligence are still at 
issue. The government's duty is derived from its control over the 
drainage system; from the foreseeability of the actual harm which 
occurred; and from the foreseeability of the merchants who were 
damaged. Whether the governments breached the standard of due care 
for professionals in similar locales is a question for the jury 
precluding summary judgment. There is a sufficient factual basis 
to determine that the government did breach the standard of care. 
Causation is established through a showing of damages linked to the 
actions which caused the blockage in the system and in the time 
delays resulting from defendants' remedial measures to check the 
blocked drainage system. And finally, damages are demonstrated by 
the loss of revenues from plaintiffs' businesses and damage to 
their businesses caused by the diversion of the water above ground 
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to North Temple and overflowing onto their property. 
ARGUMENT 
I. SUMMARY JUDGMENT WAS INCONSISTENT WITH THIS COURT'S 
PREVIOUS MANDATE AND, THEREFORE, IMPROPER. 
"On the reversal of any judgment, a party may, following 
remand, move for summary judgment in the trial court unless such 
action is inconsistent with the appellate court's mandate." 6-Pt. 
2 Moore's Federal Practice, parcigraph 56.17[42] (emphasis added). 
Professor Moore also notes that " [i]t is, of course, elementary 
that on remand the trial court must proceed in the action in 
accordance with the appellate court's mandate." Id. at paragraph 
56.27[3]. Even though Professor Moore is referring to Federal Rule 
of Civil Procedure 56 on summary judgment, this is applicable to 
the present case as the language and construction of Utah's summary 
judgment rule tracks its federal counterpart. 
This Court previously reversed and remanded the present case 
to the trial court expressly indicating that "[a]n adequate record 
needs to be developed to separate what decisions qualify as 
'policy' from those that may have been only 'operational. We 
remand the case to the trial court for that purpose." Rocky 
Mountain Thrift, Inc. v. Salt Lake City, 784 P.2d 459, at 464 (Utah 
1989) (emphasis added). And while there is some authority 
suggesting that when summary judgment is reversed solely because of 
an inadequate record, summary judgment may be reentered for 
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appellee following remand, see Soley v. Herald Co., 390 F.2d 364 
(5th Cir. 1968) , in the present case this Court gave the trial 
court definite directives to follow. Specifically, the Court 
described as "too broad" the trial court's statement that 
subsection 1(d) of Utah Code Ann. Section 63-30-10 (Supp. 1983, as 
amended 1989), "governed all of Plaintiff's allegations of 
Defendants' negligent inspection, maintenance and operation of the 
City Creek drainage system," and directed the trial court to 
separately look at each allegation of negligence and determine 
whether subsection (l)(d) applies. Rocky Mountain Thrift, at 464. 
And finally, this Court stated, "[o]n remand, it should be 
precisely determined if latent defects in the culvert were the 
actual cause of the clogging." Rocky Mountain Thrift, at 464 
(emphasis added). 
Contrary to these specific mandates and before any evidentiary 
hearing was heldf defendants' moved for and the trial court granted 
summary judgment. This second summary judgment was inconsistent 
with this Court's directives. The present case is in substantially 
the same place, legally, as when the first summary judgement was 
reversed and the case remanded. 
The overriding mandate was to decide which decisions were 
"operational" and which constituted "policy." This involves a 
factual determination which could only be made based on the factual 
record prescribed by this Court. The trial court failed to develop 
this factual record. Therefore, the trial court's grant of summary 
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judgment to defendants should be reversed and the case should be 
remanded to the trial court, consistent with the mandates by this 
Court to develop an adequate record "to separate what decisions 
qualify as 'policy' from those that may have been only 
'operational." Id. at 464. 
II. DEFENDANTS FAILED TO CARRY BURDEN OF PROOF IN SUMMARY 
JUDGMENT MOTION. 
"The courts are in entire agreement that the moving party for 
summary judgment has the burdem of showing the absence of any 
genuine issue as to all material facts, which, under applicable 
principles of substantive law, emtitle him to judgment as a matter 
of law." 6-Pt. 2 Moore's Federal Practice, Paragraph 56.15[3]. "A 
summary judgement must be supported by evidence, admission and 
inferences which when viewed in the light most favorable to the 
loser, show that the moving party is entitled to a judgment as a 
matter of law; such showing must preclude all reasonable 
possibility that the loser could, if given a trial, produce 
evidence which would reasonably sustain a judgment in his favor." 
Bullock v. Deseret Dodge, 11 Utah 2d 1, 354 P.2d 559 (1960) 
(emphasis added). 
Genuine issues of material fact still exist. Yet to be 
resolved is when the government knew or should have known that the 
runoff was going to be large enough to require action. The 
government contends that it did not know until shortly before the 
runoff began. The merchants, however, rely on a report by the Army 
Corps of Engineers, the higher-than-average snowfall, and the 
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extensive history of flooding in this area to suggest the 
government knew or should have known well in advance of the actual 
runoff. (R. 581, Deposition, Richard T. Holzworth, p. 5; R. 1338, 
December 10, 1990 affidavit of Dr. Lin, p. 2.) A jury must resolve 
this. 
Another unresolved issue concerns whether the North Temple 
culvert was clean prior to the runoff. (R. 581, Deposition, 
Richard T. Holzworth, p. 6.) The government had no annual 
maintenance program. And the merchants contend through their 
expert witness that the blockage at North Temple was caused due to 
sediment build up which suggests the lack of any pre-flood 
cleaning. (R. 1303-1308, Deposition, Dr. Lin, pp. 16-21.) The 
government does proffer deposition testimony which allegedly 
conflicts with the merchants' evidence. This issue also is a jury 
question. 
A third issue involves the determination of why the City Creek 
Canyon grate was removed prior to or during the runoff thus 
allowing debris into the system. (R. 581, Deposition, Richard T. 
Holzworth, p. 16; R. 580, Deposition, Jim Talebreza, p. 12.) Upon 
deposing the city engineer on this matter, counsel for the city 
advised the engineer not to respond. This alone, where facts are 
in the exclusive possession of the government and the merchants are 
unable to obtain those facts, should preclude summary judgment. 
And finally, the reasonableness of the government's actions is 
at issue. For example, the merchants' expert witness testified at 
a deposition that the use of a drag line in an enclosed culvert is 
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unreasonable. (R. 1325-1327, Deposition, Dr. Lin, pp. 38-40.) The 
government disputes this. Additionally, when the block-long trench 
was cut in North Temple, the reasonableness of the government's 
efforts in securing timely repair is also in dispute. 
Even assuming facts were not in dispute, however, summary 
judgment was, nevertheless improper. "Where the parties are not in 
complete conflict as to certain facts, but the understanding, 
intention, and consequences of the facts are vigorously disputed, 
the matter is not proper for summary judgment and can only be 
resolved by trial. Sandberg v. Klein, 576 P.2d 1291 (Utah 1978). 
In accord with Sandberg is Jackson v. Dabney, 645 P.2d 613 (Utah 
1982): "[a] genuine issue of material fact exists where, on the 
basis of the facts in the record/ reasonable minds could differ on 
whether defendant's conduct measures up to the required standard." 
In light of the record produced at the second summary judgment 
hearing, it is clear that genuine issues of material fact still 
exist thus precluding summary judgment. 
III. SUMMARY JUDGMENT WAS IMPROPER IN THIS COMPLEX NEGLIGENCE 
CASE. 
Because a negligence case is so fact-dependent, it has been 
held in the past that " [o]rdinarily, the question of 
negligence...may not be settled on a motion for summary judgment." 
Preston v. Lab, 200 Utah 2d 260, 436 P.2d 1021 (1968). This 
principle was reaffirmed in Ingram v. Salt Lake City, 733 P.2d 126 
(Utah 1987), when the Court noted that "[a]lthough summary judgment 
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may on occasion be appropriate in negligence cases, it is 
appropriate only in the most clear-cut case." This case is not 
clear-cut. 
The negligence issues have been obscured and glossed over in 
an effort to apply the governmental immunity affirmative defense. 
The defendants have primarily focused their defense on immunity and 
have secondarily focused on negligence. This approach, however, is 
backward and, therefore, fundamentally flawed. Although in 
particular cases it may be desirable to address the immunity 
defense first in sorting through the negligence issues and the 
immunity defense, see for e.g., Kirk v. State, 784 P.2d 1255 (Utah 
App. 1989) (explaining that an alternate approach assumes 
negligence and then addresses sovereign immunity), in the present 
case genuine issues of material fact exist as to the very 
availability of a governmental immunity defense. Certain facts 
must be determined before a ruling on the immunity defense can be 
made. 
The dispositive question is whether the decisions made by 
defendants which resulted in damages to plaintiffs were made on a 
policy level or an operational level. Rocky Mountain Thrift, at 
464. Factual determinations concerning the negligence issues are 
necessary in resolving this question. For this reason, and in 
illustrating that crucial facts are so interrelated to the 
governmental immunity defense, this Court explained in its previous 
opinion, 
Inasmuch as this case was decided in the 
trial court on motion for summary judgment, 
no full and adequate evidentiary hearing 
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was held to resolve critical facts* 
Therefore, we do not have before us a record 
from which it can be determined who made the 
decisions pertaining to operation and 
maintenance of which plaintiffs complain, 
when they were madef and under what conditions. 
These decisions may not have been made on 
the policy level on which decisions were 
made before the flood as to the design, 
capacity, and construction of the City Creek 
drainage system. When the flood waters came, 
many decisions were doubtlessly made in a 
short time as to what course of action should 
be taken. An adequate record needs to be 
developed to separate what decisions qualify as 
"policy" from those that may have been only 
"operational." We remand the case to the 
trial court for that purpose. 
Rocky Mountain Thrift, at 464 (esmphasis added) . 
Separating "policy" decisions from "operational" decisions in this 
case can only be done by first having a full and adequate 
evidentiary hearing on the negligence issues. 
Illustrative of the relationship between negligence issues and 
governmental immunity issues is Miller v. Grants Pass Irr. 
District, 686 P.2d 324 (Or 1984). In Miller, an irrigation 
district asserted governmental immunity in defending against an 
action by passengers of a boat which went over a dam while on a 
river expedition. The district failed to warn the passengers about 
the dam. The Miller court held that "[i]mmunity depends in this 
case on a determination of the district's legal duty to consider 
risks to boaters under the factual circumstances." Though not 
controlling, Miller lends persuasive authority. In the present 
case the dispositive question is also one of duty. Borrowing from 
Miller's reasoning and applying it to the present case, decisions 
faced by the government—(1) whether to remove or replace any 
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culvert grates; (2) whether to clean the storm drain prior to the 
flood; (3) whether to use the dragline; (4) whether to use a 12 
inch auger rather than a 48 inch auger; (5) whether to use blasting 
in the clogged drain; (6) whether to use a fire hose; (7) whether 
to cover the inlet with metal plates; (8) when to repair cuts in 
the street in front of the merchants' properties; (9) and all other 
decisions relating to the merchants1 damages—might or might not 
have been made in the exercise of governmental discretion thereby 
reflecting "policy" decisions rather than "operational" decisions, 
depending on the government's legal duty to consider the risks to 
the merchants under the factual circumstances. A duty is only owed 
for operational decisions• Because these decisions "concern 
routine, everyday matters, not requiring evaluation of broad policy 
factors," Frank v. State, 613 P.2d 517, 520 (Utah 1990), such 
decisions are not taken through as rigorous a deliberative process 
as policy decisions• Differentiating between policy and 
operational decisions strikes a balance between governmental 
responsibility and allowing government to govern without having 
every decision subject to judicial second-guessing. Deciding who 
made which decisions and under what circumstances these decisions 
were made are questions the answers to which will suggest whether 
the decisions reached by the government were on a policy level or 
on an operational level. Further evidence is required. This 
precludes summary judgment on the issue of governmental immunity. 
This Court discussed deciding negligence before examining the 
immunity defense in Feree v. State, 784 P.2d 149 (Utah 1989). The 
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Court explained that "[s]overeign immunity...is an affirmative 
defense and conceptually arises subsequent to the question of 
whether there is tort liability in the first instance. There is 
sound reason and desirable simplicity in analyzing and applying 
negligence concepts before deciding issues of sovereign immunity." 
Id. 151. 
Due to the complexity of this negligence case and because 
governmental immunity is ultimately an issue involving factual 
determinations, summary judgment was improperly granted. Instead 
of perfunctorily sweeping the negligence issues behind the 
governmental immunity defense, initial emphasis and importance 
should be placed on the question of the government's duty owed to 
the merchants. 
IV. APPELLANTS DEMONSTRATED GENUINE ISSUES OF MATERIAL FACTS 
SUPPORTING EACH ELEMENT OF A CAUSE OF ACTION BASED ON 
NEGLIGENCE. 
In Salt Lake City Corp. v. James Constructors, Inc., 7 61 P.2d 
42 (Utah Ct. App. 1988), the court held: 
In order for the nonmoving party to oppose success-
fully a motion for summary judgment and send the 
issue to a fact-finder , it is not necessary 
for the party to prove its legal theory; it is 
only necessary for the nonmoving party to show 
"facts" controverting the facts stated in the moving 
party•s affidavit. 
The following discussion is intended to show that each element 
has facts which the government either disputes or which are 
uncontroverted by the government thus making summary judgment 
improper. 
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A. DUTY. 
Perhaps the most important issue in this entire case is 
whether the government owed a duty to the merchants. And if a duty 
existed, what standard should be applied? The government contends 
that the merchants failed to make a showing of a duty owed. And, 
in any event, they contend that no duty was owed. The trial court 
agreed with the government. In fact, on the final page of its 
summary decision, the trial court held that "the Court is further 
persuaded that the merchants have not demonstrated a duty owed to 
them sufficient to overcome the showing necessitated by Feree v. 
State, 784 P.2d 140 (Utah 1989)." 
In Feree, the Court explained that 
[f]or a governmental agency and its agents 
to be liable for negligently caused injury 
suffered by a member of the public, the 
plaintiff must show a breach of a duty owed 
to him as an individual, not merely the breach 
of an obligation owed to the general public 
at large by the governmental official. 
Id. at 151. 
In establishing the governments' duty, the initial 
determination must be one of responsibility. That is, which 
governmental entity, has ownership of or control over the drainage 
system. The State of Utah constructed the culvert system. And 
following construction the State maintained the culvert system 
under U.S. 91 at North Temple where the merchants' properties lie. 
Both of the other governmental entities, Salt Lake City and Salt 
Lake County, have statutes granting authority for flood control 
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management. And both entities engaged in one form or another of 
flood control management before and during the 1983 runoff. 
However, precisely which entityf if not both, was responsible is 
presently an issue of much dispute. At least one of these entities 
bears responsibility for the drainage system. Nevertheless, 
placing the appropriate responsibility on the right entity or 
entities is an issue of fact not yet resolved. 
From the affidavit of the merchants' expert witness, Dr. Lin, 
as well as from two reports by the Army Corps of Engineers, it is 
apparent that the government knew prior to the 1983 runoff that 
"City Creek Canyon ha[d] an extensive flooding history...." (R. 
1468, May 16, 1991 Affidavit of Dr. Lin, p. 2.) Dr. Lin's 
affidavit also demonstrates that the government knew prior to the 
1983 flood that City Creek Canyon "[was] subject not only to 
flooding, but debris flow (such as rock and mud flows)." Id. 
Furthermore, the government was advised by the Army Corps of 
Engineers reports "that the debris flow would clog the North Temple 
Storm Drain leading to City Creek, and cause extensive damage to 
downtown Salt Lake City if allowed to enter the storm drain 
system." Id. And finally, prior to the 1983 runoff in May, it was 
common knowledge throughout Utah that the snow pack was 
considerably higher than usual. Higher snow pack signalled higher 
Spring runoff. 
Despite the considerable foreknowledge concerning the 
floodwaters and the foreseeability of impending catastrophe, the 
trial court requires a showing that the government owed a duty to 
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the merchants as individuals, per Feree. This case can be easily 
reconciled with Feree. 
Feree involved a wrongful death action against corrections 
officials by the family of the victim killed by an inmate while 
that inmate was on weekend release. Summary judgment was granted 
and upheld in favor of the corrections officials. The Court 
explained that there was no duty owed to the victim because there 
was no reason to suspect that the inmate, who had been incarcerated 
for nonviolent drug offenses, was generally violent or would be 
violent toward that particular victim or any other person. The 
Court's conclusion that there was no duty owed was based, in 
essence, upon the lack of foreseeability. The actual harm and 
actual victim were not foreseeable under the circumstances. 
The facts in the present case differ from the facts in Feree. 
In Feree there was one human perpetrator whose injurious behavior 
was absolutely unpredictable. Once released for the weekend, there 
were no means to control the inmate. He was unsupervised. And the 
number of possible victims of his unsuspected violent behavior was 
unbounded. The corrections officers had no way of predicting that 
there would be a victim of violence if they allowed the apparently 
nonviolent inmate a free weekend away from confinement. In the 
present case, however, the actual harm and the actual victims were 
foreseeable and literally predicted. The "perpetrator" was a 
natural foreseen occurrence which combined higher than usual snow 
pack and warm May temperatures to form a flood of water and debris. 
But unlike the unpredictable inmate in Feree, the flood was 
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predictable and had been actually predicted. The governmental 
entities had notice of the potential for damage. There was a means 
to control the flood through proper maintenance and operation of 
the drainage system. And the victims were bounded. As noted 
earlier the Army Corps of Engineers provided a study which reported 
that the City Creek Canyon area was subject to massive flooding. 
The Corps' reports identified the area at risk as a definite area 
of 200 acres in downtown Salt Lake City. This area included the 
merchants' properties. 
Harmonizing the present case with the showing required by 
Feree, the government owed the merchants a duty. The government 
should have been required to consider the risks to these particular 
merchants. The government counters by arguing governmental 
immunity. The government believes that every decision made by 
their respective agents was a policy decision—a discretionary 
decision—and entitled to immunity. But once it is demonstrated 
that a duty is owed by the government, this argument fails. See, 
Miller v. Grants Pass Irr. District, 686 P.2d 324 (Or 1984). A 
duty is clearly not owed when a policy decision is made. But a 
duty is owed when the acts and decisions are at the operational 
level. Though decisions regarding the design, capacity, and 
construction of the flood control system were policy decisions, or, 
discretionary functions, Rocky Mountain Thrift, at 463, once the 
governmental entities had reason to believe the flood waters and 
debris may not properly negotiate the drainage system, they had an 
operational-level duty to protect the businesses and people—ie, 
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those structures and people within the area of 200 acres of 
downtown Salt Lake City—who the entities knew could be injured. 
See, City of St. Petersburg v. Collom, 419 So.2d 1082 (Fla. 1982). 
This Court also pointed out possible facts which hint at this 
distinction: 
[W]e do not have before us a record from which 
it can be determined who made the decisions 
pertaining to operation and maintenance of 
which plaintiffs complain, when they were made, 
and under what conditions. These decisions 
may not have been made on the policy level on 
which decisions were made before the flood as 
to the design, capacity, and construction of 
the City Creek drainage system. When the flood 
waters came, many decisions were doubtlessly 
made in a short time as to what course of 
action should be taken. 
Rocky Mountain Thrift, at 464. 
Additionally, certain facts within the exclusive possession of 
the government may constitute operational decisions. For example, 
the merchants contend that part of the governments' negligence 
stems from removal of culvert grates near the merchants' 
properties, which allowed debris to flow into the drainage system 
and cause blockage. (R. 581, Deposition, Richard T. Holzworth, p. 
16; R. 580, Deposition, Jim Talebreza, p. 12.) But when a city 
engineer was asked concerning removal of the grates, he was told by 
counsel for the city not to answer. 
The final obstacle in establishing a duty owed to the 
merchants is one placed in the way by the government and affirmed 
by the trial court. In its summary decision, the trial court 
suggests that the merchants' expert witness (Dr. Lin) can only 
offer the idea that the governments' negligence stems only from 
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their failure "to employ a program of maintenance and inspection to 
insure that the pipes are kept clean." (R. 1571-1574, September 4, 
1991, Summary Decision of Judge Murphy, p. 4). Based on this 
single idea, the trial court concludes that the "program" of 
inspection alluded to by Dr. Lin "would be either the precursor to 
or a part of maintenance." (R. 1571-1574, September 4, 1991, 
Summary Decision of Judge Murphy, at p. 4). Therefore, the 
"program" is immunized by the statutory provision relating to 
inspections. Alternatively, the trial court asserts that the lack 
of a "program" resulted from a policy decision not to have a 
regular program for inspection and is thereby entitled to 
discretionary immunity. 
The trial court's reasoning blurs the distinction between 
"policy" and "operational" decisions. It is undisputed that the 
drainage system had not been cleaned for the five years preceding 
the 1983 runoff. But even giving the government the benefit of the 
doubt, there is still a duty to be found through an operational 
decision. Even if it could be contended that the absence of 
cleaning or inspecting the drainage system for the five years 
preceding the 1983 runoff resulted from a policy decision, it does 
not follow that after the government had knowledge of the impending 
flood, a failure to clean the system or a negligent inspection 
resulted from a policy decision. It is difficult to believe that 
the lack of a simple and comparatively inexpensive preventive 
maintenance procedure to clean the system just prior to the flood, 
which would have prevented thousands of dollars of damage, resulted 
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from a policy decision. This suggests a policy of malice or 
indifference. This is not a reasonable inference. A reasonable 
inference is simply one of negligence. And this, again, raises 
the issue of the duty owed to the merchants. 
A duty owed to the merchants by the government was 
sufficiently established to satisfy the showing required by Feree. 
B. BREACH OF DUTY. 
Whether the duty owed to the merchants was breached is a 
question for the jury. It involves applying the standard of care 
to the reasonableness of the conduct. Ordinarily the standard of 
care to be applied would be the reasonable and prudent person in 
similar circumstances. But in this case, given the fact that the 
decisions being made were made by engineers, the standard of care 
should reflect this. A person with special skills and knowledge in 
a certain area is required to exercise that knowledge and skill 
ordinarily possessed by a member of that profession in good 
standing in the same or similar community. See, Keeton, Prosser 
and Keeton on Torts, section 32 (5th ed. 1984). 
The question for a jury is whether, given the standard of 
care, the acts and decisions the merchants allege as being 
negligent were reasonable. Those decisions deserving a jury's 
scrutiny are: (1) whether to remove or replace any culvert grates; 
(2) whether to clean the storm drain through an annual maintenance 
program, and whether to clean the storm drain just prior to the 
flood; (3) whether to use a 12 inch auger rather than a 48 inch 
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auger; (4) whether to use blasting in the clogged drain; (5) 
whether to use a fire hose; (6) whether to use a dragline; (7) 
whether to cover the inlet with metal plates; (8) when to repair 
the cuts in the street in front of the merchants' properties; (9) 
and all other decisions relating to the merchants1 damages. 
Although the governments' ctttorneys argue that everything 
within the power of their respective entities was being done, this 
misses the issue. Dr. Lin said in an affidavit relied upon by the 
trial court in reaching its decision, that in his opinion the 
government was not performing up to industry standards. (R. 1338-
1339, December 10, 1990, Affidavit, Dr. Lin, pp. 2-3.) Once again, 
this is a question for the jury thus precluding summary judgment. 
C. CAUSATION. 
The merchants have contended from the outset that the actions 
by the government complained of caused damages in the form of water 
damage caused by the water flowing onto the merchants' properties 
on North Temple and in the form of lost revenues. (R. 624, Answers 
to Interrogatories, Plaintiffs', p. 4.) These revenues were lost 
due to the blockage in front of the merchants' properties and due 
to the untimely repair of the street in front of the merchants' 
properties which had been torn up to retrieve the dragline that had 
snapped and to retrieve the debris clogging the drainage system. 
(R. 999, 1001-1002, Plaintiffs' Answers to Salt Lake City's First 
Set of Interrogatories to Plaintiffs; R. 1011, Supplemental Answers 
to Salt Lake City's Interrogatories to Plaintiffs, p. 3.) But for 
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the acts complained of, the revenues would not have been lost. 
The merchants also contend, and the record bears out, that as 
"foreseeable plaintiffs", the damages suffered are compensable. 
That is, the damages suffered were proximately caused by the 
governments' negligence. This is also a question for the jury. 
D. DAMAGES. 
Through an affidavit by Barry Sine, facts are produced which 
show actual damages suffered as a result of the governments' 
negligence. The amount of damages is in dispute and this creates 
a question for the jury. 
The record adequately supports a showing that the merchants 
demonstrated, and could produce evidence at trial supporting, facts 
which state a cause of action based on negligence. Critical facts 
are still in dispute. Summary judgment was, therefore, improper. 
V. SUMMARY JUDGMENT FOR THE STATE OF UTAH WAS NOT A FINAL ORDER 
AND APPEAL OF THAT ORDER SHOULD NOW BE ALLOWED. 
"The initial question of whether an order is eligible for 
certification under [Rule 54(b) of the Utah Rules of Civil 
Procedure]... is a question of law." Kennecott Corp. v. State Tax 
Comm'n, 814 P.2d 1099 (1991). In Webb v. Vantage Income 
Properties, 818 P.2d 1 (1991), the court explained "[t]o be 
eligible as an appealable order under Subdivision (b), the court's 
ruling must dispose of a 'separate claim.' A 'separate claim' must 
arise from different facts than those underlying the remaining 
causes of action." The State of Utah moved for summary judgment a 
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second time separate from Salt Lake County and Salt Lake City. The 
district court ordered summary judgment and certified that order as 
a final order. 
The claim of negligence, however, asserted against all 
governmental entities involved arises from the same facts. The 
floodwaters, the debris, the blockage of the North Temple culvert, 
and the merchants1 damages all constitute the same claim. Summary 
judgment on behalf of the State of Utah was therefore improper. 
CONCLUSION 
The trial court erred in granting summary judgment. A full 
and adequate evidentiary hearing must be held, consistent with this 
Court's mandate, to ascertain critical facts upon which this case 
turns. Because this case is so fact-dependent, summary judgement 
was improper. And based on the record, the merchants demonstrated 
facts in dispute underlying each element in a cause of action 
founded in negligence while the government failed to carry its 
burden of proof on summary judgement. Genuine issues of material 
facts still exist. 
Summary judgment rendered in favor of the State of Utah was 
not a final order. The claim of negligence against the state arose 
from the same facts as the claims against the remaining 
governmental entities. Appeal of this summary judgment should, 
-29-
therefore, now be allowed. 
For these reasons, the summary judgment granted in favor of 
the government should be reversed and the case should be remanded 
to the trial court consistent with previous mandate of holding a 
full and adequate evidentiary hearing. 
WESLEY F. SINE 
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
STATE OF UTAH 
ROCKY MOUNTAIN THRIFT STORES, 
INC., et al., 
VS. 
SALT LAKE CITY CORPORATION, 
et al., 
Defendants. 
AFFIDAVIT IN OPPOSITION TO 
SALT LAKE CITYS MOTION FOR 
SUMMARY JUDGMENT 
Civil No. C83-6678 
Judge Michael Murphy 
Comes now Clark A. Lin, after first being duly sworn, and deposes and says that: 
1. He is a resident of the State of Utah and competent to testify. 
2. He makes the following statements based upon personal knowledge and belief. 
3. He has been licensed as a professional engineer in civil engineering since 1972, and 
has been qualified as an expert on numerous hydrology and water studies throughout the West. 
4. He acquired a B.S. degree in civil engineering from the National Taiwan University in 
1963. 
5. He acquired an M.S. degree in water resources from the University of Iowa in 1966. 
6. He acquired a PhD degree in Hydraulics from the University of Iowa in 1970. 
7. From 1969-80 he was a member of the faculty at the University of Utah in the Civil 
1 
Engineering Department. 
8. He has acted in various capacities as a public and private consultant to evaluate and 
analyze water problems since 1972, and has written a number of papers in various professional 
journals. 
9. He is thoroughly familiar with City Creek Canyon and the North Temple Storm Drain 
System which is the subject of this litigation. 
10. City Creek Canyon has an extensive flooding history and incidents were recorded ever 
since the days of early settlement. In October of 1969, and again in December of 1978, the 
Department of the Army, Sacramento District, Corps of Engineers evaluated the flood 
characteristics of City Creek Canyon and determined that it is subject not only to flooding, but 
debris flow (such as rock and mud flows). These reports were prepared for the Utah Division 
of Water Resources and Salt Lake City and County, and advised them that the debris flow would 
clog the North Temple Storm Drain System leading to City Creek, and cause extensive damage to 
downtown Salt Lake City if allowed to enter the storm drain system. Mitigation measures were 
then recommended in the Corps of Engineers Report. 
11. It is practical to handle debris flows or sediment laden flows with a system of debris 
basins and open channels as practiced in jurisdictions such as Los Angeles and Las Vegas. The 
open channel systems allow for ready cleaning of sediment deposits. If an enclosed pipe system 
must be used, such as the subject of these proceedings, it is standard procedure in the industry 
to install debris basins to prevent the debris or large amounts of sediment from entering the 
pipe system, and to employ a program of maintenance and inspection to insure that the pipes are 
kept clean to prevent blockage of the flow passages. These enclosed pipe systems quickly lose 
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their ability to convey water and debris if they are not cleaned as often as necessary, usually at 
least once a year before the Spring runoff. 
12. In his opinion, it was not good, accepted engineering practice for Salt Lake County in 
1983 not to have a program to regularly inspect and clean the North Temple Conduits leading to 
City Creek at least once each year before the spring runoff. 
13. Given the extensive five block long clog of the 7 foot diameter North Temple segment 
of the City Creek drainage system, in his opinion the conduits already contained extensive 
sediment deposits accumulated from the past before the 1983 Spring run-off, and consequently 
plugged as predicted by the Department of the Army Sacramento District, Corps of Engineers. 
14. He has reviewed the allegations in pagraphs 10 and 11 on pages 4 and 5 of Salt Lake 
City's Memorandum in Support of its Motion for Summary Judgment that Salt Lake City's flood 
emergency control center elected to divert all of the City Creek above ground through a man made 
channel down State Street before the conduit was plugged. If the debris laden City Creek waters 
were totally diverted from entering the conduit under North Temple, either the debris in the 
pipe was there before the flood because no one cleaned out the pipe, or, the interruption of the 
flow into the pipe materially affected its abilities to carry debris, and therefore the same 
dropped out because the City negligently interfered with the system's self cleaning carrying 
capacity. In either case, the City was negligent in failing to clean out the pipe prior to the flood, 
or failed to operate the pipe properly to maintain its self cleaning capabilities by interrupting 
the carrying capacity of waters flowing through the pipe. 
15. He has also reviewed the Mitckes Affidavit referred to in paragraphs 9 and 11 of the 
Memorandum in Support of Salt Lake City's Motion for Summary Judgment. Mitckes has not 
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provided sufficient data to establish the reliability of his flow measurements, particularly in 
the gauging stations at the Jordon River. Single point stream flow measurements not 
representative of average flows as the speed of flows over a cross section of a channel varies 
widely. 
Nor has he recognized that flows in the North Temple conduit are not stricly urban 
drainage runoffs. The extensive exposed hillslopes of the City Creek Canyon contribute hillslope 
runoffs which often are sediment-laden and at times debri flows. Hillslope runoffs are 
responsible for the sedimentation in the subject conduit. 
Without a more comprehensive monitoring network, the 1982 257 cfs reading is 
subject to many different interpretations. 
Nor is he correct in assuming that the pipe's ability to carry flows is indicative that the 
North Temple culverts were free from obstruction. Even if the pipe is silted up to 3.5 feet, the 
pipe could still carry 50 to 100 cfs in a 7 foot diameter pipe at the design grade. 
16. The evidence referred to the City's Me morandum is not only evidence of failing to 
maintain the system, but of failing to properly operate the system to prevent sediments and 
boulders from dropping out of suspension into the North Temple culvert to obstruct the same. 
Dated this 16th day of May, 1991. 
Clark A. Lin 
Subscribed and sworn to before me this 16th day of May, 1991. 
4 
Notary Public residing in Salt Lake County 
My commission expires: 
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STATE OF UTAH 
ROCKY MOUNTAIN THRIFT, 
PLAINTIFF, 
VS. 
SALT LAKE CITY CORP., 
CASE NO. C83-6678 
910471 
DEFENDANTS, JUDGE MICHAEL R. MURPHY 
HEARING OF JUNE 3, I9S: 
REPORTER'S TRANSCRIPT 
? P E A R 
FOR THE PLAINTIFFS: 
For Salt Lake City 
For Salt Lake County: 
Marcus G. Theodore and 
Wesley F. Sine 
Attorneys at Law 
349 South 200 East, #170 
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Roger F. Cutler 
Attorney at Law 
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Kevan F. Smith 
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CERTIFIED SHORTHAND REPORTER 
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 UTAH ^ 
THE COURT: WE CAN ADDRESS THAT. GO AHEAD. 
MR. CUTLER: WOULD IT,BE ACCEPTABLE TO THE 
COURT IF I ARGUE FROM HERE? 
THE COURT: HOWEVER YOU WANT TO DO IT. 
MR. CUTLER: THANK YOU. ROGER CUTLER 
REPRESENTING SALT LAKE CITY. AS THE COURT WILL NOTE FROM 
THIS FILE, THIS IS A CASE THAT STEMS FROM THE 1983 FLOOD 
IN SALT LAKE CITY, EIGHT YEARS AGO, ALMOST TO THE WEEK. 
THE COURT: THE FOUR VOLUMES OF PAPERS INDICATE 
A FLOOD OF SORTS, 
MR. CUTLER: YES, I HANDLED THE MATTER 
THROUGH THE SUPREME COURT APPEAL AND DECISION PARTIALLY 
REMANDING THE CASE. I HAD ALSO PREPARED SOME DISCOVERY 
IMMEDIATELY FOLLOWING THE REMAND. 
HOWEVER, BECAUSE OF THE PRESS OF MATTERS AND 
THE FACT WE DIDN'T THINK WE WERE GETTING TIMELY AND 
ADEQUATE RESPONSES, AND I DIDN'T HAVE THE TIME BECAUSE OF 
OTHER MATTERS IN THE OFFICE, I ASSIGNED MY ASSOCIATE 
BRUCE BAIRD TO FOLLOW UP ON THE DISCOVERY. 
HE'S PREPARED MOST OF THE FOLLOWING DISCOVERY, 
AND IN FACT THE MEMORANDA THAT THE COURT HAS BEFORE IT. 
HOWEVER, MR. BAIRD WAS SCHEDULED TO ARGUE THIS CASE, BUT 
AS HIS FATHER REQUIRED BYPASS SURGERY, HE HAS HAD TO 
LEAVE THE STATE. 
SO I SPENT MOST OF THE WEEKEND TRYING TO BECOME 
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MOTION, AND PROBABLY IS FAMILIAR WITH THAT SUPREME COURT 
DECISION. 
INTERESTINGLY, THAT CASE WAS ARGUED BEFORE THE 
SUPREME COURT, AND SAT FOR A WHILE AWAITING A DECISION. 
I PONDERED WHY THAT TOOK SO LONG. IN MY MIND, IT'S 
FAIRLY OBVIOUS THE COURT WAS WRESTLING WITH A COUPLE OF 
ISSUES, ONE BEING THE GOVERNMENTAL IMMUNITY AMENDMENT 
THAT HAD BEEN ADDED IN '83, FOLLOWING THE FLOOD, AS TO 
WHETHER THAT WOULD 3E APPLICABLE TO THIS CASE, AND BE 
APPLIED RETROACTIVELY. 
THEY USED THIS CASE AND A PROVO CASE THAT CAME 
DOWN SHORTLY AFTER OURS TO RESOLVE THAT ISSUE. AND ONE 
OF THE REASONS WHY IT WAS REMANDED WAS 3ECAUSE THAT THE 
AMENDMENT WHICH THE LEGISLATURE CLEARLY INTENDED TO APPLY 
TO THIS CASE WOULD NOT BE SO APPLIED. 
THE OTHER ISSUE WAS THE INVERSE CONDEMNATION 
CLAIM ABOUT TAKING OF RIGHTS OF THE EGRESS AND INGRESS 
ASSERTED BY THE PLAINTIFF, BY VIRTUE OF USING SEPARATE 
CONDUITS TO ESCORT THESE FLOODWATERS TO THE JORDAN RIVER. 
I THINK THE COURT WAS SPEAKING TO THE 
LEGISLATURE THE DAY THEY CAME DOWN WITH THE COLEMAN CASE, 
SHORTLY AFTER THIS DISCUSSION. AND IN THIS CASE REMOVED 
ALL OF THOSE ELEMENTS OF ALLEGATIONS ABOUT WRONGFUL 
TAKING OR INVERSE CONDEMNATION, AND REMANDED IT BACK ON 
THE NARROW ISSUE IS TO WHETHER THERE WAS ANY NEGLIGENCE 
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AND WHETHER THEY HAD BEEN ADEQUATELY REVIEWED BY JUDGE 
FISHLER WHEN HE MADE HIS MEMORANDUM DECISION. 
THE RECORD BEFORE THIS SAME SUPREME COURT WAS 
FAIRLY COMPLETE AT THAT TIME. HOWEVER, I DON'T THINK WE 
WENT THROUGH THOSE ISSUES, AND RATHER THAN ARGUE ABOUT 
IT, THEY REMANDED IT BACK FOR FURTHER FINDINGS. 
WE HAVE EXTENSIVE DISCOVERY, SOME OF WHICH HAS 
BEEN ANSWERED. AND AFTER EIGHT YEARS, WE THINK IT'S TIME 
TO PUT THIS CASE TO ITS FINAL RESTING PLACE. 
IN DISCUSSING WHAT THE OTHER REMAINING ISSUES 
ARE,' COUNSEL HAS NAMED, HE SAYS, SIX. I'M GOING TO 
CONSOLIDATE A COUPLE OF THOSE AND RELATE THE FACTS 
SPECIFICALLY TO THOSE CASES. 
THE FIRST ONE HE DISCUSSES IS AN INADEQUATE 
INSPECTION OR MAINTENANCE PROGRAM THAT HE SUGGESTS OUGHT 
TO HAVE BEEN IN PLACE. THE RESPONSES ARE FOUR, AMD I 
THINK ARE BASICALLY THESE, THAT VIS A VIS SALT LAKE CITY. 
WE HAD NO DUTY TO HAVE A MAINTENANCE OR INSPECTION 
PROGRAM ON THE CITY DRAINAGE SYSTEM. 
BUT THE INSPECTION AND REMEDIAL ACTION WAS, 
HOWEVER, IN FACT DONE BY SALT LAKE CITY AND SALT LAKE 
COUNTY, SO THAT IT WAS IN FACT NO PROXIMATE CAUSE. 
THAT GOVERNMENTAL IMMUNITY APPLIES REGARDING 
INADEQUATE OR DEFECTIVE, AND IN FACT IMPOSING NO DUTY OF 
INSPECTION. AND FOURTHLY, TO THE EXTENT THAT ANY OF 
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THOSE ARE NOT ADEQUATE, THAT INSPECTION, ALLEGED OR 
REQUIRED INSPECTION, WAS A DISCRETIONARY FUNCTION IN THE 
CONTEXT OF THIS CASE. 
FIRST, YOUR HONOR, WITH REGARD TO SALT LAKE 
CITY AND WHETHER IT HAD A DUTY, I WOULD POINT OUT TO THE 
COURT A STATUTE THAT WAS AMENDED IN 1973, 17-8- 5. IN 
SUBSTANCE, IT PROVIDES AS FOLLOWS: "IN ANTICIPATION OF 
AND TO PROVIDE FOR THE CARRYING AWAY AND SAFE DISPOSAL OF 
NATURAL AND FLOOD WATERS, THE BOARD OF COUNTY 
COMMISSIONERS MAY REMOVE ANY OBSTACLE," AND TALKS ABOUT 
THE MAINTENANCE. 
SKIPPING DOWN, IT SAYS, THEN, OF THE COUNTY 
COMMISSION''— OR EXCUSE ME, BEFORE THAT IT TALKS ABOUT 
NOT ONLY IN THE UNINCORPORATED COUNTY, 3UT IT SPECIFALLY 
SAYS, "IN INCORPORATED MUNICIPALITIES AND COUNTIES." 
THEN IT SAYS, "THE COUNTY" — OR, "THE 
BOARD," BUT IT MEANS THE COUNTY BOARD OF COMMISSIONERS, 
"MAY PROMULGATE REGULATIONS TO PREVENT THE DESTRUCTION 9R •  
OBSTRUCTION OF THESE CHANNELS, STORM SEWERS, AND DRAINS, 
AND MAY PROVIDE FOR THE ENFORCEMENT OF THESE 
REGULATIONS." 
THIS WAS PROMULGATED IN 1973, AND IT WAS AFTER 
THE FLOOD IN 1983. TO ADD A FEW WORDS THAT DON'T REALLY 
IMPACT THE THRUST OF THE STATUTE, PURSUANT THAT THAT 
ENABLING POWER, IT IS ENABLING POWER, BUT IT GAVE THE 
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COUNTY POWER TO SUPERCEDE THE JURISDICTION OF THE CITIES 
AND TO PASS REGULATIONS THAT WOULD ENFORCE THEM. 
IN 1982, JUNE, THE COUNTY PASSED IT'S 
ORDINANCES UNDER SEVEN DASH TWO, OR ONE, CHAPTERS ONE AND 
TWO. I WOULD LIKE TO CALL THE COURT'S ATTENTION 
SPECIFICALLY TO 7-2-5 THERE, ATTACHED TO THE MATERIALS 
THAT HAVE BEEN SUPPLIED TO YOU. IT DISCUSSES THE COUNTY 
IS GOING, UNDER THIS THIS AUTHORITY, TO UNDERTAKE TO 
EXERCISE THE ENABLING POWER, AND IT DISCUSSES IN SECTION 
FIVE OF CHAPTER TWO, THE INCLUDED FACILITIES. 
AND YOU WILL NOTE THERE THAT IT INCLUDES ALL 
THE DRAINAGE FROM CITY CREEK CANYON. THEN DRAWING YOUR 
ATTENTION TO SECTION EIGHT OF THAT SAME CHAPTER, IT'S 
ENTITLED, "CONTROL BY THE BOARD OF COMMISSIONERS." 
IT SAYS, "ANY AND ALL PROJECTS WHICH INVOLVE 
THE DRAINAGE AND STORM AND FLOOD WATERS WHICH AFFECT 
QUALITY OF T'ATER WHICH FLOWS BY ALL NATURAL CHANNELS 
WITHIN SALT LAKE COUNTY AND/OR THE TYPE OR LEVEL OF 
MAINTENANCE" — IF I MAY EMPHASIZE THAT — "TO BE 
PERFORMED ON SUCH PROBLEMS WHEN THEY ASSERT 
JURISDICTION." 
AND THEY SAY, "SHALL BE UNDER THE CONTROL AND 
DISCRETION OF THE BOARD OF COUNTY COMMISSIONERS AND SHALL 
BE SUBJECT TO AN APPROVAL BY THE BOARD DURING ANNUAL 
REVIEW OF ITS BUDGET." 
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TERRY HOLDSWORTH WAS THE DIRECTOR OF THE COUNTY 
FLOOD CONTROL DEPARTMENT AT ALL TIMES RELEVANT TO THIS 
SUIT. HIS DEPOSITION WAS TAKEN. HE WAS ASKED CONCERNING 
WHO HAD JURISDICTION OVER THIS FLOOD CONTROL MAINTENANCE 
AND SO FORTH. 
AND IN HIS DEPOSITION, ON PAGE 41, THE QUESTION 
WAS ASKED, AND THERE WAS THEN CONSIDERABLE DISCUSSION 
OVER WHAT WE WILL CALL LOOSELY THE JURISDICTION OF THE 
SYSTEM. QUESTION: "THERE'S NO QUESTION IN YOUR MIND, 
IS THERE, THAT THE COUNTY ASSUMED, PRIOR TO THE FLOOD OF 
1982, ASSUMED JURISDICTION FOR THE OPERATION, 
MAINTENANCE, AND REPAIR OF A NORTH TEMPLE CONDUITS AND 
DRAINAGE SYSTEM?" 
LONG QUESTION, BUT FAIRLY CONCISE. MY 
INTERPRETATION OF THAT MAINTENANCE IS THAT AT LEAST IN 
JUNE, 1982, WHEN IT WAS ADOPTED, WE HAD THAT 
RESPONSIBILITY. 
AS HAS BEEN POINTED OUT BY MR. SMITE, AND 
OTHERS, SALT LAKE CITY ALSO HAD AN ENABLING POWER. BUT 
THE COUNTY, UNDER STATE LAW, HAD THE AUTHORITY TO 
SUPERCEDE CITY JURISDICTION. 
THEY PASSED AN ORDINANCE AS TO SPECIFIC DRAIN 
SYSTEMS, AND THEY ASSUMED THAT JURISDICTION, AND IN FACT 
OPERATED THAT WAY. 
THE ENTIRE RECORD, PRIOR TO THE TIME THAT THE 
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CITY TOOK THAT OVER BY JOINT AGREEMENT WITH THE COUNTY, 
IN THE FOREPART — WELL, IT WAS THE END OF MAY, BUT WE 
WERE INVOLVED EARLIER THAN THAT, WITH THEIR APPROVAL — 
THE COUNTY ASSERTED AND ASSUMED JURISDICTION. 
NOW, IN RESPONSE TO THAT, THE PLAINTIFFS HAVE 
ATTACHED RECENTLY TO THEIR MEMORANDUM THREE AGREEMENTS, 
INTER-LOCAL AGREEMENTS EXECUTED BETWEEN THE COUNTY, THE 
FIRST IN 1981. 
THE CITY WAS REIMBURSED $17,000 FOR SOME 
SERVICES THAT HAD BEEN PERFORMED AND $189,000 FOR A 
CONSTRUCTION PROJECT. THE SECOND WAS IN 19S2, $615,000 
AWARDED FROM A COUNTY-WIDE HILL LEVY FROM THE FLOOD AND 
THAT WAS FOR TWO SPECIFIC PROJECTS THAT DIDN'T INVOLVE 
THE NORTH TEMPLE DRAIN SYSTEM. 
THE THIRD AGREEMENT WAS DATED DECEMBER 21, 
19S83. AFTER THIS FLOOD, AND DEALT WITH SOME 
REIMBURSEMENTS FOR SOME PROJECTS THAT TKSY HAD DONE. 
THEY SUGGEST THAT THAT SOMEHOW CREATES SOME ISSUE OF FAG 
THAT WE, SALT LAKE CITY, WAS EXERCISING OR HAD SOME DUTY 
TO EXERCISE JURISDICTION. 
I THINK IT SPEAKS DIRECTLY TO THE CONTRARY, 
THAT THE RELATIONSHIPS BETWEEN THE COUNTY WERE BY MUTUAL 
AGREEMENT; THE COUNTY WAS ASSERTING JURISDICTION, AND 
PROJECTS WHICH WERE EXECUTED BY THE CITY OR FOR THE CITY 
WERE TO BE REIMBURSED OUT OF THE THIS MONEY. 
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SO I WOULD SUGGEST THAT THE FIRST BLACK LETTER 
RULE OF TORT IS THAT THERE HAS TO BE A DUTY. THEIR 
CLAIMS THAT WE HAD SOME DUTY PRIOR TO THIS THAT WAS 
BREACHED SIMPLY IS NOT IN THE RECORD. 
BY THAT STATEMENT I DON'T MEAN TO INFER THAT 
THE COUNTY BREACHED IT'S DUTY, EITHER. I'M JUST SAYING 
THAT THE PLAINTIFFS HAVE FAILED IN THEIR BURDEN TO COME 
FORWARD WITH EVIDENCE OF A SUFFICIENTLY ADEQUATE NATURE, 
AND ADMISSIBLE, TO DEMONSTRATE THAT THERE WAS AN ISSUE OF 
FACT AS TO WHETHER OR NOT SALT LAKE CITY HAD A DUTY FOR 
THE INSPECTION OR MAINTENANCE OF THE PROJECT ON THIS 
DRAINAGE SYSTEM. 
I SUBMIT THERE IS NONE. THE RECORD IS 
COMPLETELY TO THE CONTRARY. HOWEVER, EVEN IF WE GET PAST 
THAT, I THINK THERE'S AN INSURMOUNTABLE HANDICAP FOR THE 
PLAINTIFFS. 
THE RECORD IS ABSOLUTELY UNDISPUTED THAT THERE 
WAS IN FACT MAINTENANCE THAT WAS PERFORMED. STAN BATES 
FILED AN AFFIDAVIT INDICATING THAT PRIOR TO 19 MAY THERE 
WAS TWO EVENTS THAT LED TO AN INSPECTION BY CITY 
EMPLOYEES. 
ONE WAS THAT THERE WAS THE CONSTRUCTION, OR THE 
REPAIR OF A DRAINAGE SYSTEM, AND THEY WERE IN THE PROCESS 
OF CONNECTING ONTO THE SYSTEM. THEY HAD OCCASION TO LOOK 
INTO THE CONDUIT, AND IT APPEARED CLEAN, AND THERE WERE 
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NO OBSTRUCTIONS. 
HE ALSO TESTIFIED THAT FROM THE JORDAN RIVER UP 
TO 7TH WEST, AS A PRECAUTIONARY MATTER, HE VOLUNTARILY 
OPENED UP MANHOLE COVERS, MAKES A VISUAL INSPECTION OF 
THE SYSTEM, INSERTED A ROD TO THE BOTTOM OF THE CONDUIT, 
AND THAT ROD REVEALED THAT THERE WERE ONLY TWO OR THREE 
INCHES OF SILT-LIKE MATERIAL PRIOR TO THE FLOOD OF 1983. 
SIMILARLY, THE COUNTY'S UNREBUTTED AFFIDAVITS 
ARE THAT THERE WAS A GULLY-WASHER IN THE SPRING OF 1982 
THAT WAS BASICALLY CLEAN URBAN WATER FROM THE LATE FALL 
OF 1982 THAT WASHED THE CONDUIT FREE, AND THAT THEY HAD 
ALSO BEEN INVOLVED WITH CHECKING THE SYSTEM. 
THE CITY HAD REQUESTED PRIOR TO THE FLOOD OF 
83, AND THIS WAS IN EARLY MAY, OR SHORTLY AFTER — BEFORE 
THAT, BEFORE THE FLOODWATERS CAME DOWN THAT THE COUNTY 
UNDERTOOK SOME PREVENTIVE MAINTENANCE ON THE SYSTEM. 
THEY WERE ASKED TO CLEAN THE DRAIN BASIN OF 
THE MEMORY GROVE POND, CLEAN OUT THE GRATE THAT ENTERED 
INTO THE STORM SYSTEM, AND TO CLEAN OUT THE EXIT AREA SO 
IT WOULD BE FREE AND CLEAR TO ACCOMODATE THAT WASTE 
WATER. 
THAT IS UNREBUTTED. THE COUNTY, IN SEVERAL 
AREAS OF THE DISCOVERY, HAS ADMITTED THAT THEY RECEIVED 
THAT REQUEST, THAT THEY PERFORMED THE FUNCTIONS, AND OUR 
DEPOSITIONS HAVE MATT MERTON, THE CITY ENGINEER, 
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INDICATES THAT IN FACT THAT SERVICE WAS PERFORMED BY THE 
COUNTY IN RESPONSE TO THEIR OBLIGATION AND THEIR 
ASSUMPTION OF THE RESPONSIBILITY FOR THIS DRAIN SYSTEM 
UNDER THEIR '82 TWO ORDINANCE. 
THE THIRD AREA IS THAT IT'S UNREBUTTED THAT IN 
FACT THE SYSTEM WAS CLEANED OUT. 
THE PLAINTIFFS HAVE ATTEMPTED TO, IN A RATHER 
RECENT DEVELOPMENT FOLLOWING THE APPEAL, SUGGEST THAT THE 
SYSTEM WAS CLOGGED BEFORE THE FLOOD EVER CAME DOWN. AND 
IT'S SORT OF A RES IPSA ARGUMENT, BUT DR. LYNN, WHO 
SAYS — 
WELL, I READ THE DEPOSITIONS OF SOME PEOPLE WHO 
WERE WORKING ON THERE, AND A MAN BY THE NAME OF HELMES 
WHO WAS DOING AUGERING IN THE SYSTEM, AND DESCRIBING HOW 
COMPACTED AND HARD THIS MATERIAL WAS, AND WHY IT WAS SO 
HARD, AND WHY IT TOOK SO MUCH TIME FOR AUGERING IT CUT, 
AND WHY WATER HOSES HAD NOT 3EEN SUCCESSFUL. 
AND THIS HAS BEEN SO CRAMMED IN, FORCED IN, AKD 
THE VELOCITY WAS SUCH THAT IT CONTRACTED THIS MATERIAL 
INTO A CEMENTACIOUS CONFIGURATION. THEY HAVE ATTEMPTED, 
•THEN, TO GO BACK NOW AND SAY, "WELL, THAT MEANS THAT IT 
WAS CLOGGED BEFOREHAND." 
AND DR. LYNN SUGGESTS THAT THAT MATERIAL 
CLOGGED THE SYSTEM. AND MY ATTORNEY ASKS HIM SOME 
QUESTIONS, AND HE SAID, "WELL, IF IT WAS CARRYING 50 
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1 PERCENT OVER THE DESIGN CAPACITY, AND OF COURSE THAT'S AN 
2 ASSUMPTION—" THAT'S SPECULATION; MY WORDS, BUT I THINK 
3 A FAIR SUMMARY OF WHAT HE SAID — "WOULDN'T HAVE 
4 OCCURRED." 
5 WELL, THAT QUESTION WAS ASKED ON PURPOSE, 
6 I BECAUSE THE SYSTEM WAS WORKING BEYOND IT'S DESIGNED 
CAPACITY FOR MANY WEEKS BEFORE THE BLOCKAGE OCCURRED, 
STARTING ABOUT MAY 29, THEN MOVING EAST THROUGH THE NEXT 
9 j WEEK. 
10 THE ATTACHMENT TO THE DEPOSITIONS AND THE 
11 AFFIDAVIT PROVIDED BY THE COUNTY DEMONSTRATE SEVERAL 
12 THINGS. ONE IS THAT THIS HAD A DESIGN CAPACITY OF ABOUT 
13 ONE HUNDRED THIRTY SECOND-FEET OF WATER. A SECOND-FOOT IS 
14 AN AMOUNT OF WATER THAT CAN MOVE PAST A POINT IN A 
15 I SECOND, AND I SEE YOU'RE FAMILIAR WITH THAT TERM. 
THE COURT: WATER LAW WAS REQUIRED AT THE 
UNIVERSITY OF WYOMING. 
MR. CUTLER: THAT'S GOOD. SO YOU UNDERSTAND 
19 I THE TERMS WELL. PERHAPS BETTER THAN I. THE DESIGN 
20 CAPACITY WAS ONE HUNDRED THIRTY. IT WAS NOT DESIGNED AS 
21 A PRESSURIZED SYSTEM, BECAUSE THEY COULD HAVE PRESSURIZED 
22 THE SYSTEM BY COVERING THE MANHOLE COVERS, AND SO FORTH, 
23 WITH SANDBAGS, OR PIPES THAT CREATED IT'S OWN PRESSURE AS 
24 WATER ARRIVED, THE CAPACITY DEPENDING WHERE THE SYSTEM 
25 WAS AND HOW MUCH BACK WATER PRESSURE THERE WAS AT THE 
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JORDAN RIVER. 
IT COULD CARRY AS MUCH AS TWO HUNDRED FIFTY 
CUBIC FEET OF WATER. WE KNOW FROM THE MEASUREMENTS THAT 
IT WAS ON THE 29TH WHEN IT REACHED IT'S CAPACITY. A 
SUNDAY EVENING ABOUT THREE OR FOUR IN THE MORNING. 
THAT IT HAD REACHED NEARLY 366 CUBIC FEET OF 
WATER WE WERE TRYING TO GET THROUGH THIS PIPE, AND THAT 
WAS WHAT WAS COMING DOWN THE INLET AREA AND DOWN CITY 
CREAK CANYON, WELL BEYOND THE DESIGNED CAPACITY. 
WELL BEYOND IT'S ONE-HUNDRED-YEAR FLOOD STAGS 
OF THIS ENTIRE DRAINAGE SYSTEM. 
WELL, THE WATER COMING THROUGH THIS SYSTEM 
PRIOR TO THE BLOCKAGE REACHING THE OPENING IS MEASURING 
OVER 172 CUBIC FEET PER SECOND. IT WAS IN EXCESS OF IT' 
130 CUBIC FEET PER SECOND CARRYING CAPACITY, DESIGNED 
CAPACITY, AND 30 PERCENT IT'S PRESSURIZED CAPACITY, 3Y 
EVERYONE, EVEN THEIR OWN EXPERTS' TESTIMONY. 
SO HIS STATEMENT THAT THIS SYSTEM WASN'T 
PROPERLY MAINTAINED, I THINK, REFLECTS THE BIAS OF HIS 
DEPOSITION, THAT HE THINKS WE SHOULD HAVE HAD A SYSTEM 
LIKE LOS ANGELES OR LAS VEGAS THAT WAS AN OPEN SYSTEM, 
AND MADE FOR EASIER MAINTENANCE. 
HE DIDN'T LIKE THIS SYSTEM, BUT FOUND NOTHING 
WRONG WITH THE DESIGN, OTHER THAN HIS PERSONAL 
ENGINEERING PREFERENCE AND HIS GROSS SPECULATION THAT IT 
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WAS CLOGED BEFOREHAND, WHICH ISN'T SUPPORTED BY ANY 
FACTS. 
EVEN IF HIS AFFIDAVIT WERE TO BE ACCEPTED, AND 
AS THE COURT IS AWARE, WE HAVE OBJECTED TO THAT FOR LACK 
OF HIS OWN ADMISSION — ON HIS OWN ADMISSION THAT HE HAD 
NO KNOWLEDGE OTHER THAN ENGINEERING. 
HE CERTAINLY HAD NO KNOWLEDGE ABOUT OPERATIONAL 
MATTERS DEALING WITH A MAJOR FLOOD SITUATION. 
REGARDING THE GOVERNMENTAL IMMUNITY, I DON'T 
THINK IT'S POSSIBLE TO SEPARATE, WHEN THE LEGISLATURE AND 
WHEN THE SUPREME COURT HAS REPEATEDLY AFFIRMED THIS 
ASPECT OF GOVERNMENTAL IMMUNITY, THAT THERE IS A BONA 
30NIFID5 AND ACCEPTED EXCEPTION. 
IT * S A STRANGE SORT OF STATUTE THE WAY IT'S 
CONSTRUCTED, BUT THE ARGUMENTS THAT THEY ARE ARGUING, 
THAT THEY ARE ASSERTING , YOUR HONOR, ALL TURN AROUND 
THAT THE COUNTY AND THE CITY SHOULD HAVE INSPECTED THIS. 
WE DON'T HAVE THE RIGHT BOOKKEEPING TO SATISFY 
THEM, IS BASICALLY WHAT I SEE IT COMING DOWN TO. WE 
DIDN'T HAVE A PROGRAM FOR INSPECTION. 
BUT THAT COMES DOWN TO THE EXCEPTION. 
INADEQUATE OR NEGLIGENT INSPECTION IS PROTECTED BY THE 
GOVERNMENTAL IMMUNITY ACT, AND HOWEVER TO YOU STRUGGLE TO 
COME UP WITH DIFFERENT VERBIAGE, IT COMES BACK TO THE 
FACT THEY ARE COMPLAINING THERE WAS NEGLIGENT INSPECTION, 
16 
AN INADEQUATE INSPECTION PROGRAM. 
THEY TRY AND COUCH THAT IN TERMS OF MAIN 
CONTACT, BUT IT COMES DOWN THAT WE HAD SOME DUTY TO 
INSPECT, AND MAINTAIN IT. AND THE STATUTE PROTECTS THAT. 
AND I THINK THE REVERSE SIDE OF THAT SAME COIN 
IS THIS DESCRETIONARY IMMUNITY DOCTRINE". WHY DO WE HAVE 
AN INADEQUATE OR NEGLIGENT INSPECTION EXCEPTION UNDER THE 
GOVERNMENTAL IMMUNITY ACT? 
IT'S A RECOGNIZED FACT THAT A DESCRETIONARY 
FUNCTION IS ALLOCATION OF PUBLIC RESOURCES. IN BALANCING 
ALL THE NEEDS OF THE COMMUNITY ON LIMITED BUDGETS, IT 
COMES DOWN TO POLITICAL — A SEPARATION OF POWERS ISSUE. 
AND THE COURTS, I THINK FOR THAT REASON, HAVE 
BEEN IN RECENT YEARS, I THINK, SOMEWHAT HOSTILE TO 
GOVERNMENTAL IMMUNITY IN MANY OF THEIR DECISIONS. 
I THINK THE COROLLARY IS WHERE THEY RECOGNIZE 
IT'S THAT FUNDAMENTAL ISSUE OF A SEPARATION OF POWERS, 
WHERE THE COURTS ARE GOING TO SO INTERVENE WITH THESE 
DESCRETIONARY FUNCTIONS THEY ARE GOING TO BE DICTATING ON 
AB AD HOCK BASIS THE ALLOCATION OF PUBLIC RESOURCES. 
THE COURT HAS ALREADY THROWN OUT THE ISSUE OF 
ABOUT THEIR MAIN THRUST THAT WAS INADEQUATE DESIGN. HE 
SAID THAT WAS A DESCRETIONARY FUNCTION, AND WERE 
DISMISSED OUT OF THE LAWSUIT, 
THIS IS A PARALLEL ISSUE, AND I THINK THAT FOR 
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THOSE FOUR REASONS, YOUR HONOR, THIS INADEQUATE 
MAINTENANCE OR INSPECTION PROGRAM, PARTICULARLY AS 
AGAINST SALT LAKE CITY, DOES NOT STAND AND THE AFFIDAVIT 
OF DR. LYNN DOESN'T HELP AND DOESN'T CREATE AN ISSUE OF 
FACT. 
THE SECOND LINE OF ISSUES HAS TO 'DO WITH THE 
OPERATIONAL ASPECT OF THE FLOOD. THEY SAY THAT THERE WAS 
A DRAG LINE INSERTED IN ONE OF THESE PIPES, AND THE CABLE 
BROKE, WHICH WAS BEING PULLED THROUGH. THE MATERIAL WAS 
TOO HEAVY AND COMPACTED TO STAND THE STRESS OF THE LINE. 
THEY COMPLAIN — NOT AS MUCH IN THEIR BRIEF — 
BUT EARLIER IN MAY, THEY RAISE IT HERE ABOUT THE USES AND 
BLASTING TO OPEN UP THE TOPS OF THE CONDUIT, AND THE USE 
OF FIRE HOSES. 
I THINK IT * S INTERESTING TO READ THE 
DEPOSITIONS OF ALL THESE PEOPLE, PARTICULARLY AL HAINES 
AND SOME OF THE OPERATIONAL PEOPLE. THIS HELMES WAS A 
SALTY FELLOW. CAME IN SMELLING — HE WAS CLEAN. I 
SHOULDN'T SAY THAT. BUT HIS DEMEANOR WAS CERTAINLY THAT 
OF AN ABLE GUY IN THE TRENCHES. AND HIS DEPOSITION READS 
THAT WAY. 
THE QUESTION WAS ASKED: "WHAT KIND OF 
CONDITIONS WERE THEY WORKING UNDER?" AND HE SAID IT WAS 
APPARENT THAT EVERYBODY WAS WORKING UNDER CRISIS 
MANAGEMENT CONDITIONS. YES, ABSOLUTELY. 
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IF WE GO BACK TO THE BEGINNING OF THIS FLOOD, 
IT WAS AN INTERESTING SPRING- HAD AN UNUSUALLY HIGH SNOW 
PACK, BUT CERTAINLY NOT THE HIGHEST THAT HAS OCCURRED IN 
THE VALLEY OR THIS PARTICULAR DRAINAGE. 
SOMEWHAT LIKE THE SPRING WE ARE HAVING THIS 
YEAR, ALTHOUGH IT WAS EXTREMELY WET, AND THE 
PRECIPITATION CAME LATE IN THE SEASON, THEN AT THE END OF 
MAY IT TURNED HOT. TURNED 90 DEGREES. IT WAS LIKE 
FLUSHING THE TOILET. THE WHOLE WATER COURSE CAME DOWN AT 
THE OTHER END. 
AND THE DEPOSITIONS OF AL HAINES AND MR. 
PETERSON AND THOSE PEOPLE DEMONSTRATED THAT THE WHOLE 
WASATCH FRONT WAS IN FLOOD CONDITION; 21ST SOUTH, 13TH 
SOUTH WAS IN DIKES. THEY HAD WATER RUNNING OUT THROUGH 
THERE. 17TH, 13TH, THE WHOLE COUNTY, ALL OF THE STREAM 
COURSES WITH IN FLOOD STAGE, A ONE-HUNDRED-YEAR FLOOD 
RECORD OUTFLOW FROM THESE CANYONS. 
NOT NECESSARILY BECAUSE OF THE SNOW PACK, 
ALTHOUGH THAT WAS A COMPONENT, BUT THE FACT THAT SOIL WAS 
SATURATED BY THE SNOW PACK THAT WAS LAID ON TOP OF IT. 
BUT IT WAS THE UNSEASONABLY WARM WHETHER THAT 
TURNED FROM COLD TO HOT THAT FLUSHED ALL THIS WATER OUT 
IN A VERY SHORT PERIOD OF TIME. 
MUCH ATTENTION HAS BEEN DRAWN TO THE CRITICAL 
PERIODS STARTING THE LAST WEEK OF MAY AND THE FIRST WEEK 
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OF JUNE. WHAT WAS GOING ON THERE AND WHY WE HAD TO DIKE 
STATE STREET. 
THE FACT WAS THAT THE PEAK FLOW WAS PREDICTED 
TO COME DOWN ON MAY 29. THAT WAS A SUNDAY EVENING. IN 
FACT THAT OCCURRED, AND IT REACHED 366 CUBIC FEET PER 
SECOND. WELL IN EXCESS, DOUBLE THE CAPACITY, OR ALMOST 
DOUBLE THE HISTORICAL HIGHS THAT HAVE COME OUT OF THAT 
DRAINAGE BEFORE. 
AS THEY SAT III THE COMMAND CENTER OF THE CITY, 
AND THEY SAW FROM THE HYDROLOGIST WHAT THE WATER COURSE 
WAS LIKELY TO BE THAT SUNDAY NK-HT, THEY KNEW THAT IF HE 
DIDN'T DO SOMETHING, THE WATER WAS GOING TO TEAR OFF THE 
GRATES, AND FLOOD DOWNTOWN. 
THE DECISION WAS MADE SUNDAY MORNING AT THE 
COMMAND CENTER THAT THAT WAS GOING TO BE UECESSAPY TO 
FIND A DIVERSION ^0 HANDLE THAT WATER. THEY CALLED THE 
CHURCHES, COMMUNITY COUNCILS. THEY CALLED THE 
NEIGHBORHOODS, AND LET THE WORD OUT ON THE RADIO THAT 
THEY NEEDED HELP. 
THEY ARRANGED FOR SAND-BAGGING, AN AMAZING FEAT 
OF COMMUNITY SUPPORT. STATE STREET WAS SAND-BAGGED DOWN 
CANYON ROAD FROM THE INLET OF MEMORY GROVE ALL THE WAY 
DOWN TO FOURTH SOUTH. AND IN ANTICIPATION OF THAT EVENT, 
THERE WAS A STEEL GREAT, THE SYSTEM HAD A GRATE WHERE 
EVEN PLAINTIFFS1 OWN WITNESS TESTIFIED THERE WERE STEEL 
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BARS PLACED EVERY FOUR TO SIX INCHES TO SCREEN OUT 
DEBRIS. 
STEEL PLATE WAS BROUGHT UP ON A HYDRAULIC 
SYSTEM WITH A CHAIN, ABLE TO ADJUST LIKE A HEAD GATE 
TRYING TO DIRECT THE FLOWS TO MAXIMIZE GETTING THAT WATER 
OUT OF TOWN SO IT WOULDN'T DAMAGE PROPERTY IN THE DOWN-
TOWN AREA, OR ANY CITIZEN, TO THE EXTENT THAT WAS 
POSSIBLE. 
THOSE PREDICTIONS IS WERE IN FACT THE CASE AS 
THE WATER COURSED DOWN SUNDAY EVENING. THAT WATER, PART 
OF IT, WAS DIVERTED DOWN STATE STREET. AND, AS MUCH AS 
POSSIBLE, WAS CONTINUED DOWN NORTH TEMPLE. 
BUT IT CAME DOWN IN A TORENTS. HUNDREDS OF 
TONS OF DEBRIS, SOME OF IT BACK A MILE UP THE CANYON, 
WHOLE HILLSIDES SLUFFED OFF INTO THAT STREAM AS THIS 
TORRENT CAMS DOWN AND WASHED INEXORABLY DOWN STATE 
STREET. 
THE WATER WAS SO BURDENED THAT THE WATER GOING 
DOWN THROUGH THE CANYON THE NEXT THREE OR FOUR DAYS DOWN 
CANYON ROAD WASHED DOWN A GOOD 15 FEET. THE SEWER LINE 
AND THE WATER LINE BURIED UNDER THE STREET WERE 
COMPLETELY EXPOSED, AND THE WATER WAS SO SILT-LADEN GOING 
DOWN STREET STREET THAT IT CLOGGED THE FOURTH SOUTH 
CONDUIT GOING TO THE JORDAN RIVER. 
THE SAND-BAGGING EXTENDED TO 7TH SOUTH, AND 
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THERE WAS SAND-BAGGING TO PUSH IT UP THE HILL TO 13TH 
SOUTH AS THE VARIOUS DRAINS WERE CLOGGED. NOT ONLY WAS 
THE NORTH TEMPLE STREET DRAIN CLOGGED, BUT THE FOURTH 
SOUTH DRAIN WAS CLOGGED, THE 7TH SOUTH DRAIN WAS CLOGGED, 
AND THEY WERE PUSHING THE WATER UNTIL IT FINALLY 
SUBSIDED, TOWARDS 13TH SOUTH. 
THIS WAS A HISTORIC EVENT IN SALT LAKE CITY, 
AND INDEED, THE COUNTY DID A GREAT JOB IN MANAGING A VERY 
DANGEROUS SITUATION. NOW, IN THAT CONTEXT THE PLAINTIFFS 
NOW ARE SAYING, "WELL, YOU SHOULD HAVE DONE THINGS 
DIFFERENTLY." 
THAT IS MONDAY NIGHT OUARTER3ACKING. YOU 
SHOULDN'T HAVE TRIED THE DRAG LINE. DR. LYNN — AND THIS 
IS THE ONLY TESTIMONY THAT I CAN THINK OF IN THE ENTIRE 
RECORD — THAT EVEN COMES CLOSE TO SUPPORTING A CLAIM 
THAT THIS WAS NEGLIGENCE, AND HE STATES, "WELL, IT SHOWED 
PANIC. IT DIDN'T SHOW GOOD THINKING." 
WELL, HE WASN'T THERE, AND IN HIS DEPOSITION HE 
STATES HE HAS NEVER MANAGED A FLOOD, "I AM NOT AN 
EXPERT." HE'S TOTALLY DISQUALIFIED IN ANY RESPECT AS FAR 
AS DISCUSSING WHAT WAS REQUIRED OR WHAT WAS PRUDENT. 
AND AT THAT POINT, YOUR HONOR, I GUESS THIS IS 
MY MAIN POINT, IF I CAN COME DO IT, THE PLAINTIFFS HAVE 
FAILED TO MEET THE STANDARD. 
NOWHERE IN THEIR BRIEF DO THEY DISCUSS, IN THE 
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MANAGEMENT BEFORE THE FLOOD, WHAT IS THE STANDARD. WHAT 
IS THE STANDARD IN A ONE-HUNDRED YEAR FLOOD, WHERE WATER 
IS COURSING DOWN A STREAM. AND INDEED, NOT JUST ONE, BUT 
THE ENTIRE WASATCH FRONT, WHERE IT WAS AS A CRISIS 
CONDITION. 
WHAT WAS THE STANDARD OF DUE CARE? THEY DON'T 
CITE A CASE THAT IT'S A REASONABLE MAN OR A PROFESSOR WHO 
IS SITTING BACK IN THE LABORATORY EIGHT YEARS AFTER THE 
EVENT. THE STANDARD OF DUE CARE IS WHAT IS REASONABLY 
PRUDENT UNDER THE TOTALITY OF THE CIRCUMSTANCES BY A 
REASONABLE FLOOD MANAGER, I WOULD SUPPOSE. 
THEY DON'T HAVE SOMEONE WHO IS IN FLOOD 
MANAGEMENT, THEY DON'T HAVE AN OPERATIONAL PERSON. THEY 
HAVE AN ENGINEER DEALING WITH — WHOSE EXPERTISE, BY HIS 
OWN ADMISSION, HAS TO DO WITH DESIGN. NOT WITH FLOOD 
MANAGEMENT. 
THERE IS SIMPLY NOTHING IN THE RECORD TO 
SUGGEST THAT ANY STANDARD OF DUE CARE THAT WOULD BE 
APPLICABLE TO THIS SITUATION WAS BREACHED BY ATTEMPTING 
TO USE A DRAG LINE. 
IN FACT, THE EXACT CONTRARY IS TRUE. THE 
DEPOSITIONS OF MR. LYNN, WHEN HE WAS CROSS-EXAMINED BY 
MR. BAIRD, AGAIN SAID, "WELL, THIS HAD WORKED BEFORE IN 
FLOOD MANAGEMENT OR CLEANING OUT ENCLOSED CONDUITS. HIS 
EXPERIENCE REALLY WAS IN OPEN DRAINS. WOULD IT BE 
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1 REASONABLE? THAT WAS THE QUESTION. "OH, YES. IF IT 
2 WORKED BEFORE, THEN IT WOULD BE OKAY. THIS IS THE EXTENT 
3 OF THIS GUY'S EXPERTISE, YOUR HONOR. HONEST STATEMENT. 
4 BUT IF IT WORKED BEFORE, THEN SURE, THAT 
5 WOULD HAVE BEEN REASON TO TRY IT AGAIN. WE HAVE THE 
6 AFFIDAVITS OF THE COUNTY PEOPLE, OF THE CITY PEOPLE, AND 
7 THE DEPOSITIONS, THAT THEY HAD IN FACT USED THE ACCCEPTED 
3 AND COMMONLY USED PRACTICE OF CLEANING OUT ENCLOSED 
9 CONDUITS, AND THIS HAD WORKED MANY TIMES BEFORE IN THE 
10 COUNTY. 
11 THERE IS SIMPLY NO EVIDENCE, MEANING THE 
12 PLAINTIFFS' BURDEN OF PROOF THAT THAT SOMEHOW BREACHED 
13 THE STANDARD OF DUE CARE, AND THE SAME YOU THRUST BRASS 
14 GO OF THE FIRE HOSES. THEY HAVE SIMPLY NOT RAISED ANY 
15 ISSUE OF BREACH OF A STANDARD OF DUE CARE UNDER THESE 
16 CIRCUMSTANCES. THE NEXT ISSUE THEY RAISE IS THAT WE 
17 SHOULD HAVE USED A 12" VERSUS A 48" AUGER. 
18 IF YOU READ THE DEPOSITION OF HELMES AND THE 
19 DEPOSITION OF MAX PETERSON AND AL HAINES, YOU WILL FIND 
20 THAT THINGS WERE BEING REQUISITIONED FROM ALL OVER THE 
21 COUNTRY. WE HAD,REQUISITIONED AUGERS OUT OF COLORADO AND 
22 IDAHO. WE WERE USING EVERY PIECE OF EQUIPMENT THAT 
23 WASN'T TIED DOWN. 
24 THEY WOULD BEG, BORROW, OR STEAL. THAT WAS THE 
25 SUBSTANCE OF THE TESTIMONY. THE FACT THAT IF WE HAD A 
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48" AUGER, IT MIGHT HAVE BEEN NICE TO USE. WELL, I WOULD 
BE WILLING TO CONCEDE WE WOULD HAVE LIKED EVERY OTHER 
PIECE OF EQUIPMENT AVAILABLE. 
MR. HELMES SAID HE HAD EVERY PIECE OF EQUIPMENT 
GOING ON A 24 HOUR BASIS, AND THERE SIMPLY WAS NO WAY TO 
CONTINUE THAT WITHOUT THE SYSTEM BREAKING DOWN. AND HIS 
EQUIPMENT WAS NOT GETTING PROPERLY SERVICED AND 
MAINTAINED. 
WHEN ASKED, "WAS THERE ANYTHING LEAD YOU TO 
BELIEVE OTHER THAN THAT THE CITY WAS DOING IN IT'S POWER, 
REGARDLESS OF EXPENSE, TO CLEAN UP THE CONDUIT? HE 
ANSWERED, "NOME WHATSOEVER." 
"QUESTION: DID YOU SEE ANY OF THE HOLES THERE 
UNDER THE TOTALITY OF THE CIRCUMSTANCES WHICH WERE 
UNNECESSARY OR UNREASONABLY TO BE DUG BY THE CITY?" 
"ANSWER: MO." 
AND I WOULD SUGGEST — I WON'T BORE YOU WITH 
READING SOME OF THE OTHER DEPOSITIONS. READ THE 
DEPOSITION OF BLAIN KAY, THE DIRECTOR OF THE STATE. HE 
THOUGHT THE CITY WAS ACTING IN IN AN EFFICIENT AND 
EXPIDITIOUS, -APPROPRIATE WAY. 
EVERYBODY WAS IMPRESSED, EXCEPT THE PLAINTIFF, 
ABOUT HOW THE CITY WAS MANAGING AND WHAT THEY WERE DOING 
WITH THE LIMITED RESOURCES AND THE CRISIS SITUATION THAT 
EXISTED. 
25 
I THINK ONE OF THE MOST BIZARRE STATEMENTS, AND 
I THOUGHT THIS JUST COME OUT RECENTLY, BUT THIS WEEKEND 
WHILE READING THROUGH MY FILE, AND IN THEIR ASSERTIONS TO 
THE SUPREME COURT I FOUND THIS SAME STATEMENT. SO THEY 
MAKE IT AGAIN HERE. AGAIN, UNDOCUMENTED BY ANY REFERENCE 
TO THE RECORD. 
BUT INDICATING THAT WE HAD A DUTY TO DIVERT THE 
WATER ON TOP OF THE ROAD AND NOT USE THE DESIGNED 
CONDUIT, A 7 FOOT 84 INCH STORM SYSTEM, THAT WE HAD SOME 
DUTY TO — BECAUSE WE NOW HAVE WATER COMING DOWN, RUNNING 
WATER ON TOP OF THE SURFACE, AND NOT USE THE CONDUIT, 
SO WE WOULD GET THE DIRT DOWN INTO THE JORDAN RIVER 
WITHOUT CLOGGING GO UP THE CONDUIT. 
THERE WAS SIMPLY NO STATEMENT ANYWHERE IN THE 
RECORD OF AN EXPERT SAYING THAT WAS REQUIRED, AND THAT 
WOULD BE A BREACH OF THE STANDARD NOT TO DO SUCH A THING. 
IN FACT, THE RECORD DEMONSTRATES THE OPPOSITE, 
PARTICULARLY IN LIGHT OF THE EROSION THAT OCCURRED AND 
PROCEEDED DOWN THE CANYON, WHERE THE SEWER AND THE WATER 
PIPES WERE SIGNIFICANT HEALTH HAZARDS. 
AND THEY WANTED TO GET THE WATER BACK INTO THE 
CONDUIT AS QUICKLY AS POSSIBLE SO THEY COULD GET THAT 
WATER OFF THE STREETS WHERE IT WAS CAUSING EXTENSIVE AND 
DANGEROUS HEALTH CONDITIONS. 
IN SHORT, YOUR HONOR, I HAVEN'T ARGUED ALL OF 
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THESE ISSUES, BUT I THINK IF WE START WITH THE ISSUE OF 
DUTY, THE PLAINTIFFS HAVE SHOWN NO DUTY IN ANY OF THEIR 
CLAIMS, IT NOT DISCUSSED IN ANY ORAL ARGUMENT, AND I WILL 
REFER THE COURT TO MY BRIEF, AND THE QUESTION ABOUT THE 
DUTY OWED TO DO PUBLIC. 
THE LAW IS QUITE CLEAR. THERE WAS THE FERRY 
CASE, AND THE COURT DISCUSSED HOW WE HAVE BEEN ANALYZING 
THESE GOVERNMENTAL IMMUNITY ISSUES WRONG, THAT WE HAVEN'T 
REALLY BE ANALYZING IN TERMS OF, FIRST, WAS A THERE A 
DUTY OWED TO THE PERSON WHO WAS INJURED BY THE 
GOVERNMENT. 
AND THERE'S A LONG LINE OF CASES FROM ALMOST 
EVERY JURISDICTION THAT I'M FAMILIAR WITH, THAT BEFORE 
YOU CAN FIND LIABILITY AGAINST THE GOVERNMENTAL ENTITY 
YOU HAVE GOT TO FIND, NOT THAT JUST THAT THEY DID 
SOMETHING, BUT SOMETHING THAT'S ALLEGED TO BE NEGLIGENT. 
YOU HAVE GOT TO FIND OUT IF TKEY OWED A DUTY, NOT TO THE 
GENERAL PUBLIC, BUT TO THE — A SPECIAL RELATIONSHIP, OR* 
DID THEY OWE A SPECIAL DUTY. 
AND THERE ARE CASES WHERE POLICE ARE CALLED, 
SOMEONE CLAIMS THERE WAS A BREAKING INTO THEIR HOME OR 
THERE IS A FIRE, AND THEY THEN SUE BECAUSE THE — PERHAPS 
THE POLICE DOESN'T RESPOND QUICKLY ENOUGH, OR THE FIRE 
DEPARTMENT. 
AND THEY SAID IN EXERCISING GOVERNMENTAL POWERS 
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WHERE THE GOVERNMENT OWES A DUTY TO THE GENERAL PUBLIC, 
THAT DOESN'T CREATE A DUTY SUBJECT TO LIABILITY UNTIL 
SOMEONE HAS BEEN PLACED IN A POSITION WHERE THEY HAD A 
UNIQUE, SPECIAL RESPONSIBILITY. 
COUNSEL HASN'T ADDRESSED THAT IN ANY OF HIS 
BRIEFS. WE RAISED IT IN THE SUPREME COURT, AND THE COURT 
DOESN'T ADDRESS THAT. THEY RESERVED THOSE ISSUES 
SPECIFCALLY FOR THIS COURT TO CONSIDER. 
THEY HAVEN'T SHOWN THERE IS ANY SPECIAL 
RELATIONSHIP, WHERE THIS WATER WAS JUST ESCORTED. THE 
COURT MAY RECALL THE MCNEIL DECISION SAID THAT A CITIZEN 
IN A FLOOD SITUATION HAS A RIGHT TO DIVERT THE WATER FROM 
IT'S NATURAL COURSE AMD AWAY FROM HIS PROPERTY, AND IF IT 
DOESN'T CREATE A PROBLEM DOWNSTREAM. 
IT'S A COMMON ENEMY, AND YOU -iA-VE A RIGHT TO 
ESCORT THE COMMON ENEMY THROUGH TOWN. YOU'RE NOT LIABLE 
EOF DIVERTING THE WATER OFF YOUR PROPERTY. THAT WAS A 
CASE DISCUSSING THE OTHER CONTEXT ABOUT A DUTY. 
IN THIS CASE THERE IS NO DUTY CONCERNING THIS 
COMMON ENEMY TO THESE PARTICULAR PLAINTIFFS. THAT HASN'T 
3E ADDRESSED. THEY HAVE ALREADY DISCUSSED THE SPECIFIC 
ALLEGATIONS OF NO DUTY OF LAW; THEY HAVEN'T DISCUSSED THE 
QUESTION OF STANDARD OF CARE, AND THERE'S NO FACTS. 
I THINK THE COURT CAN TAKE THE CLEAR POSITION 
YOU DECIDED THE CASE IN THE BRIEF, THAT WHEN YOU'RE 
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DEALING WITH THINGS THAT ARE BEYOND THE KEN OF A JURY, IT 
REQUIRES EXPERT TESTIMONY. 
THIS CERTAINLY IS SIMILAR TO A MEDICAL 
MALPRACTICE CASE IN SOMEHOW TO CONTROL THE ENGINEERING. 
THE HYDRALICS, THE HYDROLOGY, THE COMPLEXITY OF 
MARSHALLING THESE KINDS OF RESOURCES. AND WE REQUIRE 
SOMEONE TO GIVE US A STANDARD OF CARE AND SOME HELP. DR. 
LYNN CERTAINLY HAS NOT ESTABLISHED THAT, DOESN'T PURPORT 
TO OR DOESN'T CLAIM TO HAVE ANY EXPERTISE OTHER THAN 
ENGINEERING DESIGN ISSUES WHICH HAVE BEEN REMOVED FROM 
THIS CASE BY THE SUPREME COURT IN EARLY PROCEEDINGS. 
CAUSATION: SIMPLY NO SMOKE. FOR EXAMPLE, THE DRAG 
LINE. MIGHT HAVE BEEN DOWN, ACCORDING TO DR. LYNN, A 
HOUR OR A COUPLE OF HOURS. THERE IS NO SHOWING THAT ANY 
OF THESE ACTS CAUSED YOUR INJURE OR DAMAGE. 
IN FACT, IF YOU GET DOWN TO THAT ISSUE, WE TALK 
ABOUT THE CAUSATION AMD THE INJURY, WHERE ARE THE DAMAGES 
IN THIS CASE ON THIS POINT? THEY CERTIFIED THEY WERE 
READY FOR TRIAL. I PROVIDED SOME INTERESTING READING. 
BACK ON MATTERS BEFORE THE SUPREME COURT, THEY CERTIFIED 
THE ONLY ISSUE REMANING IN THE CASE THEN WAS THE ISSUE OF 
DAMAGES, AND YET WE ARE STILL WAITING EIGHT YEARS AFTER 
THE EVENT OCCURRED, HOW MANY YEARS AFTER THE DECISION, 
FOR THE DAMAGES, AND THEIR THEORIES AND WITNESSES, SO 
IT'S IMPOSSIBLE TO FOCUS THIS CASE. 
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THEY HAVEN'T SHOWN THAT THE WATER WAS INTRUDED 
ON THEIR PROPERTY. THEY HAVN'T SHOWN ANY DAMAGE ON THEIR 
PROPERTY. THEY ARE COMPLAINING ABOUT ACCESS WAS DENIED 
FOR A SHORT PERIOD OF TIME, APPROXIMATELY FOR TWO WEEKS 
WHILE THIS WATER WAS ON IT. 
THE COURT SAID THAT IS NOT A TAKING. THEN THEY 
ARE CONTSMDING AN OPEN CONDUIT IN THE CENTER OF THE ROAD 
DENIED THEM ACCESS, BUT ADMIT THEY ALWAYS HAD ACCESS TO 
THEIR PROPERTY. 
I SUGGEST TO YOU THAT THEY ARE WITHIN THE 
POLICE POWERS, AND THERE IS NO SHOWING THAT THEY HAVE 
SUSTAINED ANY DAMAGES AS A DIRECT OR'PROXIMATE RESULT OF 
ANY OF THESE ALLEGED WRONGFUL ACTS OF THE GOVERNMENTAL 
ENTITIES. 
AND LASTLY, THEY DON'T HAVE ANY DAMAGES. 
REVENUES ARE UP.. AMD RELATING TO THAT IS THE DISCOVERY 
ORDER OF THE COURT. THEY ARE SIMPLY IN FLAGRANT 
DISREGARD OF THE COURT'S REQUIREMENTS. THEY HAVE 
REFUSED, AND I THINK RATHER ARE UNABLE TO DEMONSTRATE 
THEY SUFFERED ANY ECONOMIC RECOVERABLE DAMAGES. 
WE SUBMIT, YOUR HONOR, THAT THE FACTS ARE CLEAR 
THAT THEY HAVEN'T MET THE STANDARD ON TORTIOUS ACTION 
NECESSARY TO RECOVER FROM THE CITY OR THE COUNTY. AND 
THIS CASE IS RIPE AND SHOULD BE DISPOSED OF. 
THE COURT: THANK YOU. MR. COOK, MR. SMITH. 
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MR. SMITH: I DON'T INTEND TO ELABORATE MORE 
THAN MR. CUTLER HAS DONE. THERE IS — EVERYTHING THAT HE 
HAS SAID, WE SUBSCRIBE TO ONE-HUNDRED PERCENT. 
THERE ARE A COUPLE OF AREAS THAT I MIGHT DIRECT 
THE COURT'S ATTENTION TO, IF I COULD, JUST TO A MINOR 
HOUSE KEEPING MATTER. I'M NOT AWARE THAT A MOTION HAS 
BEEN MADE TO PUBLISH THE DEPOSITION OF CLARK LYNN, AND WE 
DO SO. AND ALSO THE DEPOSITION OF DALE ANDERSON. 
ALTHOUGH WE DON'T INTEND TO REFER TO IT ANY FURTHER. 
THE COURT: DOES ANYBODY HAVE A PROBLEM WITH 
THAT? 
MR. THEODORE: I BELIEVE — I THINK WE OUGHT 
TO PUBLISH THEM ALL. I BELIEVE MERRILL NORMAN IS THE 
OTHER ONE WE JUST TOOK. AND I BELIEVE THE OTHERS — 
THE COURT: ARE THEY BEING USED IN THIS 
PROCEEDING? 
MR. THEODORE: YES. AS FAR AS THE DAMAGES, 
MERRILL NORMAN WAS THE CHIEF EXPERT, BARRY SINE EARLIER 
HAS — 
THE COURT: I DON'T WANT TO GET INTO THE 
DISPUTE ABOUT.THAT. THE CASE LAW INDICATED THAT THE 
PUBLICATION IS A TWO-WAY STREET, SO LET'S NOT DO THAT. 
MR. SMITH: VERY WELL. YOUR HONOR, JUST AGAIN 
SECONDING WHAT MR. CUTLER SAID ABOUT THE MATTER, THAT 
AFTER EIGHT YEARS, A CASE FILED IN 1983, FINALLY IN 1991 
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THAT THE PLAINTIFFS HAVE PRODUCED A SINGLE WITNESS WHICH 
THEY CLAIM PROVIDE SOME EVIDENCE OF NEGLIGENCE ON BEHALF 
THE CITY AND THE COUNTY IN THIS MATTER, THAT BEING CLARK 
R. LYNNE. 
THEY HAVE MADE A TON OF ALLEGATIONS, BUT THE 
EVIDENCE GIVEN, EVEN FROM DR. LYNN IS ACTUALLY NON-EXIST. 
GOING TO THE — BEFORE I GET INTO — A LITTLE 
BIT INTO WHAT LYNN HAS TO SAY TOUCHES ON THE DUTY TO 
INSPECT AND MAINTAIN, WHICH MR. CUTLER HAS ADEQUATELY 
ADDRESSED. 
THE DOCTRINE AS FAR AS GOVERNMENTAL IMMUNITY IN 
UTAH AND HOW THAT RELATES TO THE MAINTENANCE PROGRAM, AS 
FAR AS THE CITY'S ROLE — EXCUSE ME, THE COUNTY HAS NEVER 
DENIED THAT UNDER IT'S FLOOD CONTROL PROGRAM THAT IT HAD 
ACCEPTED CITY CREEK AS PART OF THE COUNTY-WIDE FLOOD 
DRAINAGE PROGRAM, AND IT DID INTEND TO SPEND MONEY ON 
MAINTAINING CITY CREEK, AS WELL AS THE OTHER NATURAL 
DRAINAGE SYSTEMS WITHIN SALT LAKE COUNTY. 
THAT WAS — THOSE BEING, FOR INSTANCE, 
EMIGRATION CREEK, PARLEYS CREEK, THOSE TYPES OF NATURAL 
DRAINAGES. 
THE COUNTY'S PROGRAM NEVER INTENDED TO BE 
INVOLVED WITH THE CITY'S OWN STREET DRAINAGE OR LATERAL 
DRAINAGE INTO THESE MAJOR DRAINAGE SYSTEMS. 
AND MR. HOLDSWORTH'S DEPOSITION WAS AS TO THE 
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THAT EFFECT THAT THE COUNTY HAD DONE SO, AND INTENDED TO 
DO IT'S BEST TO CONTAIN CITY CREEK AS A DRAINAGE CHANNEL. 
NEVERTHELESS, THE AMOUNT OF TIME AND EFFORT TO 
BE DONE ON THAT, AS MR. CUTLER JUST TOUCHED UPON, IS A 
DESCRETIONARY FUNCTION. AND WHAT A GOVERNMENTAL BODY IS 
ABLE TO DO DEPENDS ON MANY FACTORS; ITS BUDGET, ITS 
MAN-POWER, ITS RESOURCES THAT ARE AVAILABLE FOR IT. 
MR. HOLDSWORTH INDICATED THAT HIS DEPOSITION, 
AND SAID .AT THE TIME THIS OCCURRED THE COUNTY WAS DOING 
ALL THAT IT COULD. 
THIS PROGRAM CONSISTED OF ESSENTIALLY A SYSTEM 
OF RESPONDING TO ESSENTIALLY CRISIS MANAGEMENT, BUT IT'S 
ACCEPTED WITHIN THE FLOOD CONTROL SYSTEM, OR THE FLOOD 
CONTROL MANAGEMENT, THAT IF THERE IS NO PROBLEM, THEN 
NOTHING NEEDS TO BE FIXED. 
AND ESSENTIALLY STORM DRAINAGE, PARTICULARLY 
CONDUITS, AND SELF-CLEANING TYPES OF SYSTEMS. CLEAN AS 
WATER RUNS THROUGH THEM. HOWEVER, IF THE WATER BACKS UP. 
AND BECOMES BLOCKED, THEN THEY RESPOND AND CLEAN IT OUT. 
NOW THAT IS ESSENTIALLY BESIDE THE POINT, SINCE 
DR. LYNN, WHO IS THE ONLY WITNESS THAT THE PLAINTIFFS 
HAVE BROUGHT FORTH TO SHOW ANY NEGLIGENCE IN THE 
MAINTENANCE OF THE SYSTEM, HASN'T SHOWN THERE WAS A 
BLOCKAGE IN THE CONDUIT BEFORE THE FLOOD STARTED. 
ALL THE EVIDENCE IS TO THE CONTRARY, AND — 
33 
WELL, THE PLAINTIFFS SAID THAT DR. LYNN'S ASSERTION — 
AND AS MR. CUTLER SAID, HE BASES IT MORE ON A RES IPSA 
LOQUITER THAN ANYTHING ELSE. HE CLAIMS IN HIS DEPOSITION 
TO RELY UPON THE DEPOSITION OF FRANK HELMES. 
HE SAYS THAT WHEN FRANK HELMES DESCRIBED THE 
MATERIALS HE FOUND IN THE CONDUIT, THAT THAT WAS PROOF TO 
HIM THAT THIS WAS A LONG EXISTING BLOCKAGE. BUT DR. LYNN 
CERTAINLY IGNORED OTHER PARTS OF MR. HELMES DEPOSITION 
WHEN HE WAS ASKED, "COULD YOU TELL HOW LONG THAT MATERIAL 
HAS BEEN IN THE PIPE TO BECOME IN A CEMENTATIOUS** 
COMPOSITION? 
"NO, I COULDN'T, BECAUSE I'M NOT A GEOLOGIST. IT 
COULD HAVE BEEN TWO WEEKS, OR IT COULD HAVE BEEN TWO 
YEARS, OR IT COULD HAVE COME DOWN WITH THE FLOOD FROM 
CITY CREEK." 
SO THE BASIS OF DR. LYNN'S ASSERTION IS 
ESSENTIALLY NON-EXISTA1IT. HE HAS NO EVIDENCE UPON tJHICH 
TO BASE AN EXPERT OPINION, AND JUST BECAUSE HE HAS THIS 
BELIEF, IT DOESN'T MAKE IT SO. 
I THINK IT'S INTERESTING ALSO, REFERRING TO THE 
CONDITION OF THAT. CONDUIT PRIOR TO THE FLOOD, TO REFER TO 
THE AFFIDAVIT OF STEVE MITCAST, WHO IS TELLING US WHAT 
THE WATER FLOW READINGS SHOW, AND THEY SHOWED THAT THE 
WATER COMING THROUGH THE CONDUIT AT THE MOUTH OF THE 
CONDUIT WHERE THE CHANNEL IS CONSISTENT AND DOESN'T 
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CHANGE WAS FAR IN EXCESS OF THE — WASN'T IN EXCESS OF 
IT'S CAPACITY, BUT IT WAS IN EXCESS OF IT'S UNPRESSURIZED 
CAPACITY. WHICH INDICATES THAT IT WAS AT LEAST FLOWING 
IN A PRESSURIZED CONDITION TO SOME EXTENT. 
AND FLOWS TO THAT EXTENT INDICATE THAT THERE 
COULD NOT HAVE POSSIBLY BE A BLOCKAGE THAT CONDUIT PRIOR 
TO THE START OF THE RUN-OFF IN 1983. 
IN HIS DEPOSITION TAKEN EARLIER IN THE CASE, 
JIM TALEBREZA, WHO AT ONE TIME WAS THE CITY'S DIRECTOR OF 
PUBLIC WORKS, WAS ASKED ABOUT THE CONDITION OF THE PIPE, 
AND IN HIS RESPONSE MR. TALEBREZA SAYS ON PAGE 14 AND 15 
OF HIS AFFIDAVIT, THAT THE LOWER REACHES OF THE CONDUIT-
WERE CLEAR. THAT ON THE LOWER END TOWARD THE RIVER IT-
WAS CLEAN. 
THIS IS THE AREA WHERE THE CONDUIT IS ALLEGED 
TO HAVE PLUGGED, IS ON THE LOWER END OF THE RIVER. WHICH 
MR. TALEBREZA SAYS IT WAS CLEAN. 
MR. HOLDSWORTH, IN HIS DEPOSITION, SAYS IT WAS 
CLEANED. EVERYBODY WHO WAS INVOLVED IN THE RESPONDING TO 
ANY MAINTENANCE OR WORK ON THE CONDUIT SAYS THAT IT WAS 
CLEAN. THE CITY'S EMPLOYEES, WHO WERE IN AND AROUND THE 
CONDUIT SAY IT WAS CLEAN. 
THE COUNTY HAD OCCASION TO BE WORKING ON THE 
CONDUIT NEAR THE FAIRGROUND, AND HAD SOME INSPECTORS AT 
THAT POINT, SOME OBSERVATION OF THE CONDUIT AT THAT 
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POINT, WHO SAY IT WAS CLEAN. 
BUT THE MAIN POINT IS THAT IT HAD TO BE CLEAN 
TO CARRY THE COLUMNS OF WATER THAT IT CARRIED BEFORE IT 
BEGAN TO PLUG AFTER THE RUN-OFF HAS BEEN GOING ON FOR 
SEVERAL DAYS. 
I DON'T THINK IT TAKES A WHOLE LOT OF 
ENGINEERING EXPERTISE TO INFER THAT WHAT HAPPENED IS THAT 
THERE WAS SO MUCH SEDIMENT THAT IT BEGAN TO SET SOLID 
ALONG THIS CONDUIT. AND THERE WAS NO COMPLAINT, AND THE 
SUPREME COURT SAID THEIR CAN'T BE ANYWAY, BUT THERE IS NO 
COMPLAINT ABOUT THE DESIGN OF THE CONDUIT. 
THE CONDUIT WAS PUTTING IN AS WELL AS IT COULD 
BE DONE. THE GRADE OF THE CONDUIT COULD NOT BE CHANGED 
BECAUSE IT'S ON THE FLAT AREA OF THE VALLEY. I THINK 
IT * S JUST OBVIOUS THAT THE WATER CAME DOWN THE CONDUIT 
AND REACHED AN AREA WHERE IT BEGAN TO FLATTEN OUT, AND 
THE WATER CONTAINED SO MUCH SILT AND DEBRIS THAT IT 
SETLED AND BUILT UP. 
IT'S INTERESTING TO NOTE WHAT MR. HOLDSWORTH 
SAYS IN HIS DEPOSITION ABOUT THE AMOUNT OF SEDIMENT AND 
DEBRIS THAT WAS COMING DOWN. HE WAS ASKED: "DID YOU 
OBSERVE THE DAMAGE AND EROSION THAT OCCURRED ABOVE THE 
MEMORY GROVE POND, WHICH IS UPSTEAM FROM CITY CREEK?" 
HE SAYS, "I HAVE OBSERVED THAT SINCE THE 
FLOOD." 
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"MR. HOLDSWORTH, HOW WOULD YOU DESCRIBE 
THAT? " 
"UNBELIEVABLE." 
A SINGLE WORD. THERE ARE EXTENSIVE AREAS WHERE 
BANKS — COMPLETE BANKS HAVE ERODED AWAY. IT WAS GRAVEL, 
A LARGE VOLUME OF GRAVEL MATERIAL EVEN AT THE PLANT, 
WHICH IS FIVE MILES UP THE CANYON. I WOULD SAY THOUSANDS 
OF TONS CAME DOWN. THERE WAS A TREMENDOUS AMOUNT OF 
MATERIALS. 
AT HE GOES ON TO SAY, "THERE ISN'T ANY QUESTION 
IN MY MIND THAT THERE IS MORE MATERIAL MISSING FROM 
MEMORY GROVE THAN WE CLEANED OUT OF THAT CONDUIT AND THE 
REST OF IT WE PICKED UP OFF STATE STREET AS IT WAS 
DEPOSITED THERE DURING THE TIME THE WATER WAS DIVERTED 
DOWN STATE STREET." 
SO THERE IS NO QUESTION, AND DR. LYNN PROVIDES 
ABSOLUTELY NO EVIDENCE TO SHOW THAT THIS CONDUIT PLUG 
EXISTED PRIOR TO THE TIME THE RUN-OFF BEGAN. IT WAS A 
NATURAL RESULT OF A TREMENDOUS EVENT OF NATURE THAT MR. 
CUTLER HAS DESCRIBED. 
IN THEIR RESPONSIVE BRIEF TO PLAINTIFFS' 
MEMORANDUM IN OPTION TO THE COUNTY'S MOTION FOR SUMMARY 
JUDGMENT, HE MAKES NUMEROUS ALLEGATIONS THAT THE COUNTY 
WAS INVOLVED WITH THE CITY IN THIS PARTICULAR MATTER. 
AND WOULD HAVE YOU BELIEVE THAT THE CITY COULD NOT 
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OPERATE AND HANDLE THAT FLOOD WITHOUT THE COUNTY'S 
PERMISSION. 
I THINK THAT WOULD PROBABLY COME AS GREAT NEWS 
TO MR'. CUTLER, THAT THE CITY IS NOT AN INDEPENDENT LEGAL 
ENTITY THAT COULD NOT RESPOND ON IT'S OWN TO AN EMERGENCY 
OCURRING IN IT'S JURISDICTION. 
I THINK THE ATTEMPTS OF THE PLAINTIFF TO SAY 
THAT THE COUNTY IS SOMEHOW — THE CITY CAN'T OPERATE 
WITHOUT THE COUNTY'S SAY-SO IS A LEGAL ISSUE, TO BEGIN 
WITH. AND EVEN ON THAT BASIS, IT'S LUDICROUS. 
SALT LAKE CITY HAS ALWAYS BEEN AN INDEPENDENT 
LEGAL ENTITY FROM THE COUNTY. THE CITY HAS THE INHERENT 
RIGHT TO RESPOND TO AN EMERGENCY OCURRING WITHIN ITS 
BORDERS. 
MR. THEODORE, IN HIS MEMORANDUM, MAKES 
REFERENCE TO COMMENTS ABOUT MR. HAINES COORDINATING WITH 
TERRY HOLDSWORTH, SO THAT BROUGHT THE COUNTY INTO THE 
MANAGEMENT OF THE FLOOD FIGHT ON A SHOULDER TO SHOULDER 
BASIS. 
HE MADE HAD THE SAME CLAIM AS VIS A VIS THE 
STATE OF UTAH IN .HIS MOTION FOR SUMMARY JUDGMENT WHEN HE 
TRIED TO SAY THAT BECAUSE THE CITY COMMAND CENTER 
COORDINATED A VIRTUAL TEMPEST, THAT THAT HAS NOW BROUGHT 
THE STATE IN. THE COURT HAS DISPOSED OF THAT ISSUE. MR. 
HAINES SAYS ABOUT THE ROLE OF THE CITY AND THE COUNTY IN 
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THE FLOOD FIGHT, MR. HAINES WAS ASKED, "WHO WAS THE CITY 
MANAGER AT THAT TIME? WERE YOU PART OF THE COMMAND 
CENTER? AND HE ANSWERED, "YES, I WAS." 
"QUESTION: WHAT WAS YOUR CAPACITY WITH THE 
COMMAND CENTER? 
"ANSWER: I WAS THE CHIEF OF MANAGEMENT 
OPERATIONS FOR THE CENTER. I MADE THE DECISIONS. 
"QUESTION: YOUR DECISIONS WERE MADE IN WHAT 
AREAS? 
"ANSWER: I MADE ALL OF THE MAJOR MANAGEMENT 
DECISIONS PERTAINING TO THE CONSTRUCTION PROJECTS, THE 
DIVERSION OF WATERS THE DEPLOYMENT OF PERSONNEL FOR SALT 
LAKE CITY. 
"QUESTION: BUT WITH RESPECT TO COORDINATING 
WITH THE COUNTY, WHO WERE YOUR PRIMARY CONTACTS? 
"ANSWER: TERRY HOLDSWORTH, IN CONNECTION WITH 
DON SPENCER, WHO WAS THE COUNTY DIRECTOR OF PUBLIC WORKS, 
AND BART BARKER, WHO WAS THE COUNTY COMMISSIONER. IN 
TERMS OF COORDINATION OF OUR DECISIONS AND STRATEGY, 
TERRY HOLDSWORTH WAS THE KEY PERSON, AND I MET WITH HIM 
REGULARLY." 
THEN HE GOES ONTO DESCRIBE THE WAY THE FLOOD, 
FIGHT WAS ORGANIZED, AND HE DESCRIBES THE CITY OPERATION 
FROM START TO FINISH. AND SO THE FACT THAT HE CALLED UP 
TERRY HOLDSWORTH AND COORDINATED WITH HIM DOES NOT BRING 
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TERRY HOLDSWORTH OR THE COUNTY FLOOD CONTROL DIRECTOR IN 
ANY DECISION-MAKING, IMPORTANT SUPERVISION OR COMMAND 
LEVEL AUTHORITY OVER THE OPERATIONS OF THE CITY. 
MR. HAINES AFFIRMATIVELY, UNEQUIVOCALLY SAYS, 
"I WAS IN CHARGE. I MADE ALL THE DECISIONS." THAT 
ISN'T TO SAY THAT THE COUNTY BELIEVES THAT THE CITY WAS 
NEGLIGENT IN ANY WAY OR ANY RESPECT IN THE WAY IT HANDLED 
THAT FLOOD FIGHT EITHER. 
I THINK THAT WE HAVE ATTEMPTED TO SHOW THROUGH 
OUR OWN AFFIDAVITS THAT THE ONLY ALLEGATION THAT DR. LYNN 
— OR THE ONLY STATEMENT TO SHOW THAT THERE WAS 
NEGLIGENT MANAGEMENT OF THAT FLOOD WAS THROUGH DR. LYNN. 
AND AGAIN, HIS BASIS IS BECAUSE HE DIDN'T THINK THAT THE 
USE OF A DRAG LINE BUCKET WAS APPROPRIATE. 
AND ALSO, AS MR. CUTLER HAS POINTED OUT, HE DID 
ADMIT THAT IN COMMON USE THAT IT WOULD BE A REASONABLE 
TRY — TO TRY IT TO CLEAN THAT OUT. THE EVIDENCE SHOWN 
THROUGH OTHER PEOPLE IS THAT IT IS VERY COMMON, AND 
COUNTY OPERATIONS USED DRAG LINES ALL THE TIME. 
MR. MARCUS** SAYS THERE WAS NO WAY TO CLEAN 
OUT A LONG REACH OF CLOSED PIPE UNLESS YOU USE A DRAG 
LINE AND YOU TRY THAT BEFORE YOU START TEARING YOUR ROAD 
APART TO GET AT THE — TEAR OUT TOP OF THE CONDUIT. 
THEN ONE FINAL MATTER I WOULD LIKE TO TOUCH 
ON BRIEFLY TO CLARIFY THIS ALLEGATION MADE THAT THE CITY 
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HAD AN OPERATION MAINTENANCE ROLE WHICH WAS EQUAL TO THE 
COUNTY'S PRIOR TO THE FLOOD, ACCORDING TO THE AGREEMENTS 
THAT WERE MADE BETWEEN THE CITY AND THE COUNTY FOR 
SHARING OF FLOOD CONTROL FUNDS, 
IF ALL OF THE AGREEMENTS WERE PRESENT AND ALL 
OF THE ATTACHMENTS, I THINK THE COURT WOULD SEE THAT ALL 
OF THOSE AGREEMENTS WE HAVE PERTAIN TO THE CONSTRUCTION 
OF A SPECIFIC PROJECT. 
IT WAS NOT A GENERAL REVENUE-SHARING GRANT FOR 
THE CITY TO USE AS IT SEES FIT, BUT THEY WERE ALL 
RESTRICTED TO THE ACCOMPLISHMENT OF A CERTAIN PROJECT. 
THAT WAS PURSUANT TO THE STATE STATUTE, COUNTY STATUTE 
AND FLOOD CONTROL MANAGEMENT. 
THE COUNTY'S ORDINANCE SETTING UP THE FLOOD 
CONTROL PROGRAM STATES THAT ALL FUNDS ALLOCATED FOR 
CONSTRUCTION WITHIN THE CITIES SHALL BE ACCOUNTED FOR BY 
THE COUNTY. BETWEEN THE COUNTY AND EACH CITY, FUNDS 
SHALL BE USED FOR CONSTRUCTION. 
ALLOCATED FUNDS SHALL NOT BE USED TO PAY THE 
COST OF CITY MANPOWER AND EQUIPMENT ROUTINE MAINENANCE OF 
THE SYSTEM. 
SO I THINK THAT IT'S IMPORTANT THAT THAT POINT 
BE CLARIFIED. THE COUNTY HAS NOT TRIED TO SAY THAT THE 
CITY SHOULD HAVE BEEN OUT CLEANING THAT CONDUIT. BUT 
BESIDES THAT, IT'S AT ISSUE BECAUSE THERE IS NO EVIDENCE 
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TO SNOW THAT THE CONDUIT WAS DIRTY OR NEEDED CLEANING. 
I THINK THAT IF THE COURT WILL ANALYSE THROUGH 
ALL THE CLAIMS AND THE ALLEGATIONS THE PLAINTIFFS HAVE 
MADE, THEY HAVE NOT BROUGHT OUT ANY EVIDENCE WHATSOEVER 
TO SHOW NEGLIGENCE IN REGARD TO THE CITY AND THE COUNTY, 
AND IN ADDITION TO WHICH WE HAVE LEGAL OBSTACLES THEY 
CAN'T OVERCOME, INCLUDING THE IMMUNITY OF THESE ENTITIES, 
AND ALSO UPON THE DUTY THAT IS OWED THEM AS PARTICULAR 
INDIVIDUALS IN THIS SOCIETY. THANK YOU. 
THE COURT: MR. THEODORE? 
MR. THEODORE: IT SOUNDS LIKE COUNSEL ON 30TH 
SIDES APE GOING TO ARGUE SIGNIFICANCE OF THE WEIGHT OF 
THE TESTIMONY OF VARIOUS PARTIES. BUT GETTING BACK TO 
THE SYSTEM ITSELF, WHAT DR. LYNN IS SAYING IS THAT THE 
SYSTEM DESIGN DETERMINES THE MAINTENANCE REQUIRED. 
NOW, THIS PARTICULAR CITY CREEK DRAINAGE SYSTEM 
WAS EXTENSIVELY ANALYZED BY THE CORPS OF ENGINEERS TEN 
YEARS PRIOR TO THE FLOOD. THEY IDENTIFIED THAT THE 
NATURE OF THE RUN OFF WAS A DEBRIS FLOW TYPE OF RUN OFF, 
I.E., VERY EXTENSIVE MUD, ROCKS, THAT WOULD COME DOWN 
WITH THE FLOOD AND PLUG THE ENTRANCE TO THE CITY CREEK 
CANYON INLET. 
THEY ALSO SAID TO THE CITY COUNTY, YOU'D BETTER 
PUT IN A DEBRIS BASIN TO CATCH THAT, SO YOU DON'T 
OBSTRUCT THE SYSTEM. THESE REPORTS WERE ADOPTED BY THE 
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CITY AND THE COUNTY AS PART OF A JOINT FEDERAL— 
THE COURT: IS THAT A DESIGN QUESTION, OR 
MAINTENANCE? 
MR. THEODORE: WHAT IS MISSING HERE IS DESIGN 
OF THE SYSTEM. ADDITIONALLY, THE AMOUNT AND THE TYPE OF 
MAINTENANCE YOU REQUIRE TO MAINTAIN WHATEVER SYSTEM THAT 
YOU HAVE SELECTED, AS FAR AS THE REGULARITY OF CLEAN UP, 
AS FAR AS THE TYPE OF MAINTENANCE. 
THIS PARTICULAR UNDERGROUND CONDUIT TO TAKE 
DEBRIS RUN-OFF IS ONE OF THE FEW IN THE WESTERN UNITED 
STATES THAT HAS BEEN ACCEPTED. DR. LYNN BASICALLY SAID 
NONE OF THE OTHER JURISDICTIONS THAT HE HAS STUDIED IN 
LOS ANGELOS, OR LAS VEGAS WHERE THEY HAVE DEBRIS WOULD 
ENCLOSE AN PIPE BECAUSE OF THE AMOUNT OF OF DEBRIS THAT 
COMES INTO PLAY. 
HE SAYS THA IF YOU'RE GOING TO USE AN ENCLOSED 
PAPER, YOU'VE GOT TO CLEAN IT OUT ON REGULAR BASIS, AT 
LEAST ANNUALLY. NOW WHAT HAS HAPPENED HERE IS WE HAVE 
ASKED FOR THE ANNUAL CLEAN OUT MAINTENANCE RECORDS OF THE 
CITY AND THE COUNTY; THERE ARE NONE. 
THE NATURE OF THE BLOCKAGE IS ALMOST SEVEN 
BLOCKS LONG IN THIS TIME, AND DR. LYNN IS SAYING THE WAY 
A DEBRIS FLOW OCCURS, YOU DON'T PICK UP THAT MUCH DEBRIS 
UNLESS THE SYSTEM HAD NOT BE PROPERLY CLEANED IN ADVANCE. 
NOW, THE CITY COMES IN AND SAYS, THEY HAD THIS 
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PEAK FLOW, "WE KNEW IT WAS COMING DOWN, WE PUT A PLUG 
OVER THE INLET. THAT STOPPED THE DEBRIS. THEY STILL GOT 
SEVEN BLOCKS OF SEDIMENT IN THAT PIPE, IF IN FACT THEY 
BLOCKED IT LIKE THEY SAID. 
THE COUNTY COMES IN AND SAYS, WELL, MY GOSH, WE 
ARE MEASURING THE END OF THE PIPE TOWARD THE JORDAN 
RIVER. THE FLOW-OUT IS TWO HUNDRED SEVENTY-TWO FEET OF 
CLEAN RUN-OFF WATER. 
THAT MEASUREMENT IS BELOW THE AREA OF THE PIPE 
THAT WE ARE CONCERNED ABOUT. THERE ARE OTHER LATERALS 
THAT GO INTO THE PARTICULAR AREA, THAT COME BELOW THIS 
SEGMENT. 
NUMBER TWO, DR. LYNN SAYS THAT EVEN IF IT'S 
PARTIALLY OBSTRUCTED, THIS PIPE IS SO LARGE IT WILL CARRY 
THE AVERAGE RUN-OFF THAT OCCURS. SO WE ARE NOT IN A 
SITUATION WHERE THERE IS NO WARNING. THERE IS NO 
EVIDENCE OF MAINTENANCE. WHAT THE CITY HAS COME IN AND 
SAID, AND THE COUNTY SAYS, IS, WAIT, WE LOOKED DOWN THE 
MANHOLES WHERE THE CLEAN-OUTS ARE. 
THAT'S THE ONLY EVIDENCE THEY HAVE. THEY WERE 
FLOWING UNDER WATER. NOBODY GOT INTO THE PIPE AND WALKED 
IT AND CLEANED IT OUT. THEY BASICALLY LOOKED DOWN IT, IS 
WAS CLEAN OUTSIDE, AND THEY SAY, HEY, THOSE ARE CLEAN. 
WELL, THAT IS NOT THE PIPE SEGMENT WE ARE TALKING ABOUT. 
THE COURT: DOES ANY EXPERT — IS THERE ANY 
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EXPERT TESTIMONY THAT FAILURE TO INSPECT IN THAT FASHION 
VIOLATES THE STANDARD, OR A STANDARD? 
MR. THEODORE: MR. LYNNES TESTIMONY IS THAT 
DEBRIS FLOW MUST BE CLEANED OUT. EVERY YEAR. AND THAT 
THE CEMENTATIOUS MATERIAL THAT WAS CLEANED OUT IS THE 
TYPE OF EVIDENCE TO SHOW THAT THIS WASN'T CLEANED OUT. 
IN OTHER WORDS — 
THE COURT: FROM THE PREVIOUS YEAR? 
MR. THEODORE: HE'S SAYING THAT THIS WOULD 
HAVE TO HAVE ACCUMULATED FOR A NUMBER OF YEARS. THERE IS 
NO ANNUAL CLEAN UP. IN FACT, TERRY HOLDSWORTH, THE FLOOD 
CONTROL DIRECTOR, SAID, "WE JUST WAIT UNTIL THE PIPES 
PLUG UP, THEN WE GO IN AND CLEAN THEM." 
DR. LYNN SAYS THAT IS NOT THE INDUSTRY 
STANDARD, THAT YOU HAVE TO GO IN ANNUALLY WITH THIS KIND 
OF A DEBRIS THAT YOU ARE GETTING, AS FAR AS RUN-OFF 
THROUGH THAT PIPE, AND CLEAN IT ANNUALLY. 
I MIGHT POINT OUT THAT DR. LYNN IS A PROFESSOR 
AT THE UNIVERSITY OF UTAH. HE'S ACCEPTED BY THE CORPS OF 
ENGINEERS, HAS WRITTEN A NUMBER OF PROFESSIONAL PAPERS. 
HE'S AN OUTSTANDING, RECOGNIZED ENGINEER IN THE AREA. 
THE COUNTY AND THE CITY HAVE NOT BROUGHT ANY 
INDEPENDANT EXPERTS TO ANALYZE THEIR ACTIVITIES. AND 
FRANKLY, WHAT WE HAVE IS EXACTLY THE SITUATION IDENTIFIED 
BY THE CORPS OF ENGINEERS TEN YEARS EARLIER, THAT THERE 
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WOULD BE DEBRIS FLOW, THAT IT WOULD OBSTRUCT THE PIPES, 
AND COULD CAUSE HUNDREDS OF THOUSANDS' OF DOLLARS IN 
DAMAGE TO THE CITY. IT WAS EVEN QUANTIFIED. 
WE WOULD SUBMIT THAT ALTHOUGH WE CAN'T ARGUE 
THE DESIGN PHASE, BASED ON THE SUPREME COURT'S RULING, AS 
FAR AS THE SIZING OF THE — WHERE YOU GO FOR A ONE-
HUNDRED YEAR FLOOD, WE CERTAINLY CAN ARGUE THAT THE 
DESIGN DICTATES AN AMOUNT OF MAINTENANCE AND THE TYPE OF 
MAINTENANCE REQUIRED. 
AND IN THIS CASE WHERE THE CITY HAS ELECTED TO 
USE AN ENCLOSED PIPE TO CARRY DEBRIS FLOW, THAT THAT 
MAINTENANCE SHOULD BE ON REGULAR ANNUALIZED BASIS TO 
CLAIM THE DEBRIS EVERY YEAR FROM CITY CREEK. 
THERE'S BEEN NO EVIDENCE PRESENTED BY THE CITY 
OR THE COUNTY, NOR DO THEY DISPUTE THAT THEY DID NOT 
CLEAN OUT THOSE PIPES. 
WE SUBMIT THAT THE ISSUES OF FACT THAT REMAIN 
IN CONTROVERSY WITH RESPECT TO THE STANDARD PRECLUDE 
SUMMARY JUDGMENT AT THIS TIME. 
DR. LYNN HAS INDICATED IN HIS HIS DEPOSITION, 
AND SHOWN THAT THIS IS A UNIQUE WAY OF APPROACHING FLOOD 
CONTROL MANAGEMENT FOR THIS TYPE OF A DEBRIS FLOW, THAT 
NONE OF THE OTHER JURISDICTIONS IN THE WEST ARE USING 
THIS KIND OF A STRUCTURE. 
AND IF YOU'RE GOING TO USE IT, YOU'D BETTER 
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CLEAN IT OUT ANNUALLY. 
I WOULD SUBMIT THAT ON THAT BASIS ALONE, THAT 
THERE IS NEGLIGENCE. 
NOW, FOR THE CITY CREWS TO GO IN AND USE 
BLASTING TECHNIQUES IN A CLOSED-TYPE, TO USE A DRAG LINE 
IN A CLOSED-TYPE, TO USE UNDERSIZEED AUGERS, THESE ARE 
ALL EVIDENCE OF NEGLIGENCE IN THE ACTUAL CLEAN OUT. 
AND FRANKLY, THE ENTIRE PROBLEM WITH THE 
PLAINTIFFS OCCURRED BECAUSE THE CITY USED THIS DRAG LINE 
THAT SMAPPED. AND HELMES, WHO CLEANED OUT ALL OF THE 
OTHER SIX BLOCKS, SAID, "I REFUSE TO USE ANY AUGERING 
EQUIPMENT ON THIS SEGMENT OF PIPE BECAUSE IT WILL WRAP 
AROUND MY AUGER AND RUIN IT." 
THE WHOLE PIPE WOULD HAVE BEEN CLEANED BUT FOR 
THE CITY'S NEGLIGENCE IN USING THAT DRAG LINE. WE WOULD 
HAVE HAD NO DAMAGE. ANY MORE THAN ANY OTHER PARTY. AND 
WE WOULD HAVE GONE ON OUR WAY. 
BUT THE FACT IS, BECAUSE OF THE DRAG LINE, THE&" 
COULDN'T AUGER, AND BECAUSE OF THAT, THE CITY THEN CAME 
IN AND SAID, WE CAN'T TAKE THE DAMAGE NEAR THE CITY-
COUNTY BUILDING, LET'S PUT IT BACK DOWN. WE HAVE GOT TO 
OPEN UP THE STREET. THEY DID IT WITHOUT A PERMIT; THEY 
DID NOT PUT ANY EFFORT TO RESTORE THE SURFACE. 
THE AFFIDAVITS SHOW THAT THIS IS THE THRUST OF 
THE DAMAGE THAT WAS CAUSED. I WON'T GO THROUGH THE 
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EXTENSIVE RECORD, YOUR HONOR. IT'S ALMOST TWO FEET THICK 
AT THIS POINT. I BELIEVE THERE ARE SIGNIFICANT POINTS IN 
DISPUTE THAT PRECLUDE GRANTING THE SUMMARY JUDGMENT 
MOTION AT THIS TIME. 
UNLESS THE COURT HAS SOME SPECIFIC QUESTIONS ON 
THE RECORD, I WILL SUBMIT IT ON THAT BASIS. 
THE COURT: WHAT ABOUT THIS DAMAGE QUESTION? 
MR. THEODORE: THE DAMAGE ISSUE INVOLVES 
DIRECT ENCROACHMENT ON THE PROPERTY. WE BROUGHT MERRILL 
NORMAN IN AS A WITNESS TO ANALYSE THE DAMAGES THAT WERE 
INCURRED ON THE PROPERTY. MR. NORMAN GAVE A MINIMUM AND 
A MAXUMUM RANGE, AND THE REASON HE'S HAVING TROUBLE IS 
THAT THE HOTEL INDUSTRY, FROM '83, '84 IN THE SALT LAKE 
AREA SUFFERED SOME DOWNTURNS. 
HE SAYS, "I KNOW IT'S AT LEAST THIS AMOUNT, PER 
PROPERTY," AND THIS WAS ROUGHLY $60,000. IT MAY BE 
DOUBLE THAT. 
"BUT BASED ON THE NUMBERS, I'M STILL ANALYZING 
THEM." SO BASICALLY HE'S COME IN AND GIVEN A FIGURE OF 
ROUGHLY $80,000, COULD GO AS HIGH AS $300,000. THAT'S 
THE DEPOSITION OF MR. NORMAN. 
MR. CUTLER: CAN YOU CITE A PAGE FOR THAT? 
THE COURT: MR. SINE WILL FIND THE EXACT PAGES 
FOR MR. CUTLER. 
THE REASON THE CITY DIDN'T GO THROUGH THIS, 
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THEY REFUSED TO GO ON WITH THE DEPOSITION. THEY 
BASICALLY SAID, "MR. NORMAN, HAVE YOU GOT A WRITTEN 
REPORT?" HE SAID NO. WE BROUGHT IN ALMOST A FOOT AND A 
HALF OF DOCUMENTS AS TO THE ACTUAL FINANCIAL RECORDS THAT 
HE HAD ANALYZED, AND WE BROUGHT IN THE SUMMARIES. 
AND MR. BAIRD DID NOT WANT TO GO ON WITH THE 
DEPOSITION. SO MR. SINE TOOK OVER AND ASKED FOR EACH 
PROPERTY WHAT WAS THE QUANTIFICATION OF THE DAMAGES 
CAUSED. AND HIS TESTIMONY WAS, "BETWEEN 60 AND 80 
THOUSAND DOLLARS ON THE THE LOW END, AND IT COULD GO TO 
TWO TO THREE HUNDRED ON THE UPPER END." 
I BELIEVE THAT DEPOSITION WAS JUST SUBMITTED 
LAST WEEK, WAS IT NOT? 
MR. SINE: THAT'S CORRECT. 
MR. THEODORE: I THINK WHAT WE HAVE IS A 
SIGNIFICANT QUESTION OF THE DAMAGES. THERE'S ALSO THE 
AFFIDAVIT OF BARRY SINE, WHO SHOWS THAT THE REVENUE 
LOSSES WERE HIGHER THAN THAT, IN HIS OPINION. 
BUT IN ANY EVENT, THERE IS SOME EVIDENCE AS FAR 
AS THE DAMAGES AND THE PROBLEM INVOLVED. THE FACT IS 
THAT THE FLOWS.. ARE IN DISCOVERY AT THIS POINT. THE GAUGE 
AT THE UPPER END OF THE CITY CREEK, THAT THE CITY WAS 
RELYING ON, WAS WASHED OUT. 
THE THE OTHER GAUGE TOWARDS THE JORDAN RIVER, 
WHICH IS A SINGLE POINT MEASURING GAUGE THAT IS PUT 
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WITHIN THE CHANNEL. DR. LYNN'S TESTIMONY IS THAT THAT 
CAN BE MATERIALLY EFFECTED BY THE PLACEMENT. IN OTHER 
WORDS, THE FLOW IN A CHANNEL CAN BE FASTER, DEPENDING ON 
WHAT CROSS-SECTION OF THE CHANNEL YOU'RE PUTTING IT IN. 
SO THOSE GAUGES ARE NOT VERY RELIABLE. 
AND BASED ON THAT ISSUE ALONE THERE IS ANOTHER 
QUESTION OF THE PEAK FLOW. WHAT WE HAVE IS A SERIES OF 
.PEAKS THAT ARE ATTACHED TO THE EXHIBITS, AND YOU WILL SEE 
THAT THIS HIGH OF 350 C.F.S. FLOW WAS ONLY FOR A 23 DAY 
PERIOD, AND IT OCCURRED MAYBE FOUR HOURS OF THAT DAY. 
IT'S A MELT OF PHENOMENAL PROPORTIONS. YOU HAVE 
HIGH PEAK. WHAT WE ARE ARGUING IS THAT IF YOU KNOW THAT 
THAT'S THE KIND OF PEAK YOU'RE GOING TO BE ENCOUNTERING, 
AND YOU KNOW THAT IT'S GOING TO EXCEED THE CAPACITY OF 
THE PIPE, AND YOU KNOW THAT YOU HAVE GOT THE DEBRIS FLOW 
COMING DOWN WITH IT, THEN YOU PLUG THE PIPE, PUT IT OVER-
GROUND, BECAUSE IT'S GOING TO GO OVER ANYWAY. 
WHEN THE FLOW SUBSIDES AND THE DEBRIS 
CHARACTERISTIC OF THAT PARTICULAR TYPE OF FLOW IS NO 
LONGER PRESENT, THEN RUN THE WATER BACK DOWN THE PIPES SO 
YOU DON'T OBSTRUCT IT. 
IN FACT, THE CITY DID ONE OF TWO THINGS: THEY 
BLOCKED THE PIPE, AND GOT SEVEN BLOCKS OF DEBRIS, WHICH 
SHOWED THAT DEBRIS WAS THERE BEFORE. IT CAME DOWN FROM 
THE CREEK, OR IT WAS RUNNING IN THE STREAM IN SUCH HIGH 
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SEDIMENT AT THAT TIME, THAT WHEN THEY STOPPED THE FLOW IT 
ALSO SETTLED OUT AND BLOCKED THE PIPE. 
IN EITHER EVENT, IT'S NEGLIGENCE. THEY FILLED 
THE PIPE. IF THEY INTERRUPTED THE DEBRIS FLOW, OR IF 
THEY CAUGHT IT IN TIME, IT WAS THERE BEFORE, AND THEY 
WERE NEGLIGENT IN FAILING TO CLEAN THE PIPE. 
NOW, AS FAR AS THE DUTY THEY OWED, WE HAVE TWO 
MUNICIPALITIES, BOTH WITH FLOOD CONTROL AUTHORITY. THEY 
BOTH ELECTED TO EXERCISE IN A COOPERATIVE MANNER THOSE 
DUTIES. WE SUBMIT IF THERE IS NEGLIGENCE, THAT THEY ARE 
BOTH RESPONSIBILE. AND APPARENTLY THAT IS AN ISSUE AS TO 
WHICH PARTY HAD THE RESPONSIBILITY, ANOTHER FACTOR THAT 
PRECLUDES THE SUMMARY JUDGMENT ISSUE AT THIS TIME. 
THE PAGE OF THE DEPOSITION IS PAGE 13. IT SAYS, "DO 
YOU HAVE A ROUGH ESTIMATE OF WHERE YOU THINK THE DAMAGES 
ARE GOING TO LIE FROM A MINIMUM TO MAXIMUM?" 
"ANSWER: IF THAT WOULD HELP, THE LOST 
REVENUES IN THE EVENT THAT WE HAVE ADDRESSED HERE, AND I-
HAVE NOT DONE ANY EXPENSE OFFSET AT THE PRESENT, I THINK 
THE LOST REVENUES REALLY LIE BETWEEN A LOW OF ABOUT 
SIXTY-FIVE THOUSAND AND A HIGH OF ABOUT TWO HUNDRED 
SEVENTY-FIVE THOUSAND DOLLARS." 
THERE ARE OTHER FACTORS BECAUSE OF THE MOTEL 
INDUSTRY. AND IT LEAVES US IN A SITUATION WHERE MR. 
NORMAN HAS TESTIFIED TO A DAMAGE FIGURE EARLIER ON. 
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THERE WAS AN AFFIDAVIT FROM MR. SINE, BARRY SINE, THAT 
WAS SUBMITTED AS TO HIS OPINION OF DAMAGES, AND THAT 
LEAVES ANOTHER ISSUE OF FACT. I SUBMIT IT ON THAT BASIS. 
THE COURT: THANK YOU, MR. THEODORE. MR. 
CUTLER? 
MR. CUTLER: THANK YOU, YOUR HONOR. EXCUSE ME 
FOR INTERRUPTING THE COURT, BUT I WAS ATTENDING THAT 
DEPOSITION, AND IT WAS VERY CLEAR THAT THAT IS NOT WHAT 
MR. NORMAN TESTIFIED TO. AND COUNSEL READ YOU THE KEY 
WORD. HE SAID "REVENUE" REPEATEDLY. THE QUESTION WAS, 
"DO YOU KNOW WHAT IS DAMAGES ARE?" 
AND HE SAYS, "I HAVE NO WAY OF COMPUTING THE 
DAMAGES. THE MEMORANDUM WRITTEN BY MR. BAIRD MAKES A 
POINT OF THAT, AND THE FRUSTRATION OF THE CITY IN THAT 
MR. NORMAN HAD NO WAY OF COMPUTING DAMAGES. 
MR. SIMONS, CONDUCTING THAT DEPOSITION, KEPT 
WANTING HIM TO SAY THAT HE HAD DAMAGES, AND HE KEPT 
CORRECTING HIS OWN COUNSEL, SAYING, "I CAN'T COMPUTE 
DAMAGES. I CAN JUST TALK ABOUT THE POSSIBILITY OF LOST 
REVENUE." 
AND REVENUE AND DAMAGES ARE TWO DIFFERENT 
ITEMS. THE STATEMENT OF COUNSEL SUGGESTING THAT HE 
TESTIFIED CONCERNING DAMAGES IS SIMPLY A MISSTATEMENT OF 
THE RECORD, AND I HAVE TO — I WOULD INVITE THE COURT TO 
READ THAT. 
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THERE IS A MAXIM IN THE LAW THAT I AM REMINDED 
OF AS I LISTEN TO COUNSEL THAT EVERYBODY IS BESIDE TO 
THEIR OWN OPINION, BUT NOT TO THEIR OWN FACTS. THIS 
REFERENCE, YOUR HONOR, TO THE CORPS OF ENGINEERS REPORT 
IS A CONTINUING AREA OF FRUSTRATION AND IRRITATION TO ME 
PERSONALLY AND TO COUNSEL, I BELIEVE. 
MAY I SUGGEST, YOUR HONOR, THAT YOU PULL THE 
MEMORANDUM SUBMITTED TO THE SUPREME COURT, AND LOOK AT 
THE FACTS IN THE BRIEF SUBMITTED BY MR. THEODORE IN THAT 
ORIGINAL PLEADING, HE ASSERTS AGAIN MATTERS THAT HE 
ASSERTED THERE WITHOUT REFERENCE TO THE RECORD, WITHOUT 
LAYING A FOUNDATION. 
THOSE CORPS OF ENGINEERS REPORTS ARE NOT IN 
EVIDENCE, FIRST OF ALL. THEY HAVE NEVER BE SUBMITTED IN 
EVIDENCE. THEY WERE PRELIMINARY, AND NOT FINAL REPORTS. 
AND IF I CAN QUOTE ONE SECTION OF PAGE 96 OF 
THAT MEMORANDUM, WE OBJECTED TO HIS UNSUPPORTED 
ALLEGATIONS. IN THE SUPREME COURT ON PAGE — ON RECORD 
498, THE COURT SAYS NO SPECIFIC MITIGATION MEASURES ARE 
SUGGESTED FOR THIS CITY CREEK DRAINAGE. 
THE STATEMENTS CONCERNING THAT REPORT ARE MIS-
STATEMENTS, AND THEY WEREN'T INCLUDED IN HIS BRIEF. WE 
HAVEN'T BE ABLE TO RESPOND TO THEM, BUT I WOULD JUST HAVE 
TO SUGGEST THAT THE COURT PULL OUT THE OBJECTIONS WE MADE 
WHEN WE HE MADE THOSE SIMILAR UNSUPPORTED ALLEGATIONS AT 
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THE SUPREME COURT. 
THEY ARE SIMPLY MISSTATEMENTS OF FACT. THEY 
ARE NOT MATTERS HE'S REFERRING TO THAT ARE OF RECORD, AND 
HIS CONCLUSIONS AND HIS REPRESENTATIONS ARE 
MISSTATEMENTS, OF — EVEN IF THEY WERE IN EVIDENCE. 
SECONDLY, HIS ARGUMENT GOES BASICALLY, I 
SUGGEST, TO HIS EARLIER OBJECTION ABOUT AN INADEQUATE 
DESOGM THAT IS NOT PART OF THIS CASE. 
HE TALKS ABOUT THE STATEMENT OF DR. LYNN'S 
SUGGESTING WHAT THE AVERAGE FLOWS ARE. THAT'S EXACTLY 
WHAT DR. LYNN TALKED ABOUT, IS AVERAGE FLOWS, NOT THE 
KIND OF PRESSURIZED EMERGENCY FLOWS THAT WERE FLOWING AS 
A RESULT, AND UNCONTESTLY AS A RESULT OF THIS ONE HUNDRED 
YEAR, OR IN EXCESS OF A HUNDRED YEAR STORM. TOTALLY 
IRRELEVANT STATEMENTS. 
CONCERNING HIS STATEMENTS ABOUT HELMES AND THE 
AUGUST ERR, I HOPE THE COURT PAID MADE NOTE THAT HE 
DOESN'T TALK ABOUT ANY STANDARD THAT HE HAS ESTABLISHED 
THAT THIS WAS UNREASONABLE UNDER THE TOTALITY OF THE 
CIRCUMSTANCES. 
HE CITES HIMSELF AS AN AUTHORITY THAT THIS 
CONSTITUTED HEGLIGENCE. THE UNREBUTTED AND VOLUMUMINOUS 
RECORD IN MANY PLACES DEMONSTRATES THAT THE CITY HAD USED 
EVERY RESOURCE TO ACQUIRE WHATEVER EQUIPMENT WAS 
AVAILABLE. HE HAS MISSTATED THE TESTIMONY OF MR. HELMES. 
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I CAN ONLY ONLY SUGGEST THE COURT IS GOING TO 
HAVE TO RE AD Tl U IT DEPOSITION. BUT 1 Tl IINK !:J::' OU WII .L FIND 
THAT THE STATEMENTS OF COUNSEL ARE SIMPLY INCORRECT. 
MR. HELMES SAID THAT THE CITY WAS DOING 
EVERYTHING IN .IT'S POWER TO GET THAT THING CLEANED, UNDER 
THE CIRCUMSTANCES; THAT IT WAS A STRESSFUL SITUATION. 
COUNSEL ARGUED A SIMILAR MISSTATEMENT TO THE SUPREME 
COURT, CREATING AN ISSUE OF FACT. 
HE SUPPLEMENTED THAT ASSERTION — BLIND 
ASSERTION, I MIGHT ADD — WITHOUT ANY ADDITION TO THE 
RECORD. THERE IS NOTHING TO SUGGEST THAT THIS COULD BE 
COMPLETED WITHIN SEVENTY-TWO HOURS. 
I SUGGEST YOU READ PAGE THREE, AND THE FOOTNOTE 
UNDERNEATH ONE OF THE OBJECTIONS WE MADE IN THE SUPREME 
COURT. HE HAS ADDED NOTHING TO THIS RECORD. 
HELMES INDICATED THAT HE WAS WORKING 24 HOURS A 
DAY, THAT THEY HAD CLEANED OUT A SECTION OF PIPE UNDER 
THAT SCHEDULE, THAT HE COULD NOT MAINTAIN THAT EQUIPMENT 
I.E., THE MANPOWER OR EQUIPMENT, WOULD OBVIOUSLY NOT 
HAVE PERMITTED IT. 
THE BLIND ASSUMPTION TO SAY THAT DRAG LINE 
BUCKET WOULD HAVE RESULTED IN ANYTHING -- IN THE KIND OF 
DELAY THAT HE IS SUGGESTING CREATED PROXIMATE CAUSE, 
THERE IS NOTHING OTHER THAN HIS OWN CERTIFICATION TO 
SUPPORT THAT. 
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ANOTHER BLIND ASSERTION IS THAT WE WERE 
PROTECTING THE CITY AND COUNTY PROPERTY . THE RECORD IS 
UNDISPUTED THAT THE PEAK FLOW WAS PREDICTED FOR SUNDAY 
NIGHT, THE WATER WAS RUNNING DOWN STATE STREET, AND 
THREATENED TO FLOOD THE COMMERCIAL DISTRICT OF SALT LAKE 
CITY. 
THE DAMAGE ISSUE I'VE DISCUSSED. THEY SIMPLY 
HAVE FAILED TO PRODUCE ANY EVIDENCE THAT THERE HAS BEEN 
DAMAGE IN THIS CASE. AND THEY ARE JUST ASKING FOR MORE 
TIME, AND AND I SUGGEST, CONSIDERING THE COURT'S ORDER, 
THAT THEY DESERVE NO MORE TIME 
THE COURT: LET ME JUST INDICATE THAT IF IT'S 
IT'S IMPORTANT FOR ME TO REVIEW THE APPELLATE RECORD, I 
HAVE NO CAPABILITY OF DOING THAT. AND IF THAT'S YOUR 
CASE, YOU'RE GOING TO HAVE TO FIGURE OUT HOW TO PRESENT 
IT TO ME SO I CAN DO IT. 
MR. CUTLER: I CAN MAKE A COPY OF THIS 
OBJECTIONS TO HIS ARGUMENT, IF THAT'S HELPFUL. 
THE COURT: I GUESS WHAT IS IMPORTANT IS 
WHETHER OR NOT YOUR OBJECTIONS ARE SOMEHOW REFLECTED IN 
THE SUPREME COURT'S DECISION. 
MR. CUTLER: NO, IT IS NOT. THIS WAS AN 
OBJECTION. HE MADE SIMILAR UNSUBSTANTIATED ASSERTIONS 
TO THE SUPREME COURT. WE FILED APPROPRIATE OBJECTIONS, 
SAYING THAT THEY WEREN'T IN THE RECORD. 
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THE COURT: WELL, IF THERE IS NOTHING IN THE 
RECORD , THE! I 1 AM ASSUMING THAT THER E WOl JLD 1:5E I JO 
REFERENCE MADE FOR ME IN THE PAPERS IN SUPPORT OF AND IN 
OPPOSITION TO THE MOTION FOR SUMMARY JUDGMENT. 
MR HITLER: PRECISELY IT/ PO TNT ,fOTjp HONOR. 
HE DID NOT RAISE THE ARGUMENTS HE IS MAKING TODAY IN THE 
WRITTEN MATERIALS. WE COULDN'T PROVIDE A DEMONSTRATION 
THAT THEY AREN'T SUPPORTED BY THE RECORD. 
HE HAS MADE A NUMBER OF WILD ACCUSATIONS THAT 
ARE NOT IN THE RECORD AND UNSUPPORTED BY THE RECORD. IF 
HE IS GOING TO MAKE THOSE, HE HAS A RESPONSIBILITY, I 
WOULD THINK, TO SHOW WHERE THEY WERE IN THIS RECORD. WE 
MADE THAT OBJECTION, AS WELL, AS PART OF OUR MOTION THAT 
HE HAS MADE ASSERTIONS THAT AREN'T REFERENCED IN THE 
RECORD. 
THE COURT: YOUR SPECIFIC CONCERNS AS TO THE 
CORPS ARE ENGINEERS REPORT? 
MR. CUTLER: HIS ASSERTIONS THAT THE CORPS OF 
ENGINEERS RECORD MADE ASSERTIONS THAT THE CITY HAD 
KNOWLEDGE THAT THIS WAS A DEBRIS-LADEN BASIN, THAT IT 
WOULD TAKE ANNUAL MAINTENANCE, AND TO THE STANDARD THAT 
HE IS TALKING ABOUT. THEY DO NOT MAKE THOSE 
RECOMMENDATIONS. THEY NOTE THEY WERE TALKING ABOUT 
DESIGN, AND MITIGATION, ABOUT CREATING ADDITIONAL 
DRAINAGE IN THE SETLEMENT BASINS. 
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THE COURT: DO I EVEN HAVE THESE RECORDS IN 
CONNECTION WITH THE — 
MR. CUTLER: THEY ARE NOT PART OF THE RECORD. 
HE ATTACHED THEM, IN THE SUPREME COURT, TO HIS APPENDIX 
TO HIS BRIEF, AND ATTACHED THEM — EXCUSE ME, IN HIS 
MOTIONS BEFORE JUDGE FISHLER. THEY WEREN'T IN THE 
RECORD, AND HE JUST ATTACHED THEM AS PART OF HIS 
MEMORANDUM WITHOUT BEING PART OF THE RECORD. WE OBJECTED 
TO IT. 
THE COURT: MEMORANDUM IN FRONT OF JUDGE 
FISHLER? 
MR. CUTLER: YES. SO THEY WOULD BE ATTACHED 
THE HIS MEMORANDUM IN SUPPORT OF HIS MOTION IN OPPOSITION 
TO OUR MOTION FOR SUMMARY JUDGMENT. 
THE COURT: I'M NOT DIGGING BACK DOWN TO VOLUME 
ONE, MR. THEODORE 
MR. THEODORE: 11R. LYNN HAS REFERRED TO THEM 
IN HIS EVIDENCE. THOSE ARE PART OF THE MATTERS THAT HE 
HAS REVIEWED, AND HE CHARACTERIZES AND ANALYZES THE 
DEBRIS FLOR. 
THE COURT: WELL, IT'S MY UNDERSTANDING THAT IF 
AN EXPERT RELIES UPON SOMETHING THAT IS NOT NECESSARILY 
BEFORE THE COURT, THAT HE OR SHE CAN DO SO. THE FACT 
THAT MATERIALS THAT THEY ARE RELYING UPON ARE NOT 
ADMISSIBLE DOES NOT DETRACT FROM THEIR OPINION, IF THEY 
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ARE THE TYPES OF THINGS THAT EXPERTS RELY UPON IN YOUR 
AREA. 
MR. CUTLER: I DON'T QUESTION THAT, BUT THAT 
WASN'T THE THRUST OF MR. THEODORE'S ARGUMENT. AS I 
UNDERSTAND HIS ARGUMENT. FT WAS THAT THESE REPORTS ARE 
MATTERS YOU CAN RELY ON, THAT WE HAD AN OBLIGATION OF 
SOME SORT TO A CLEAN THAT OUT ON A MAINTENANCE PLAN. 
THE COURT: WHAT I WILL DO, SO THAT YOU KNOW 
THE STANDARD I'M GOING TO APPLY, IS THAT IS BEFORE ME, 
THE OPINION OF DR. LYNN. 
MR. CUTLER: READ THE AFFIDAVIT IN LIGHT OF 
OUR OBJECTIONS TO THOSE. WE HAVE NO OBJECTION, THEN. 
THE COURT: ALL RIGHT. 
MR. SMITH: IF I MIGHT ADD QUICKLY ON THAT 
POINT, I THINK IF YOU LOOK AT DR. LYNN'S AFFIDAVIT HE 
DOES NOT RELY UPON THOSE CORPS OF ENGINEERS REPORTS ANY 
WAY. HE STATES THAT WHAT HE RELIES ON IS FRANK HELMES 
HELMES, AND I CAN ONLY ASK YOU TO TAKE A LOOK AT THAT. 
BECAUSE I THINK HE STATED THAT EVERYTHING HE 
RELIED UPON, THAT HE BROUGHT WITH HIM THAT DAY, WAS IN A 
BOX OF REPORTS THAT WERE NOT — THOSE REPORTS WERE NOT IN 
THE BOX, AND HE ONLY CITED TO THE DEPOSITION OF FRANK 
HELMES. 
AND QUICKLEY IN REBUTTAL, I WOULD — I HAVE TWO 
POINTS I WOULD LIKE TO MAKE. MR. THEODORE PLACES A LOT 
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OF IMPORTANCE UPON A LACK OF INSPECTION PROGRAM, BUT HE 
BEGS THE QUESTION. FIRST OF ALL, WAS THERE A BLOCKAGE IN 
THE CONDUIT IN THE FIRST PLACE. 
I THINK HE HAS ABSOLUTELY NO EVIDENCE THAT'S 
CREDIBLE, IN ANY WAY CREATING A GENUINE ISSUE OF FACT 
THAT THERE WAS A BLOCK IN THAT CONDUIT. 
HE STATES THAT TWO HUNDRED SEVENTY-TWO CUBIC 
SECOND-FEET OF WATER WENT THROUGH THAT PIPE IN 1982 AND 
SENT A ONE-HUNDRED YEAR CLOUDBURST, THUNDERSTORM. THE 
WATER CLEANED OUT THE PIPE. 
THEN HE TALKS THAT IN 1983 BEGINNING OF THE 
THIS RUN-OFF PERIOD THERE WAS AS MUCH WATER GOING INTO 
THAT CONDUIT FOR THREE OR FOUR DAYS AS THERE WAS COMING 
OUT OF THE OTHER END. ALL I CAN SAY IS, MR. THEODORE 
WANTS US TO THINK THERE IS A BLOCKAGE IN THE MIDDLE OF 
THIS COI.DUIT FOR FOUR DAYS, AND THAT CONDUIT STORED UP 
THE WATER UNTIL FINALLY IT CAME OUT THE TOP. 
THAT'S RIDICULOUS. THERE IS JUST NO EVIDENCE ,> 
AND HE TRIES TO MAKE AN ASSERTION THAT THE GAUGES AREN'T 
ACCURATE. THAT'S ALL IT IS. IT'S AGAIN A WILD 
ALLEGATION, IT'S JUST AN ALLEGATION. WELL, SO WHAT? THE 
GAUGES WEREN'T ACCURATE. THAT'S NOT EVIDENCE. THAT'S 
AGAIN — THAT'S WHAT THE CASE HAS BEEN, A SERIES OF 
ALLEGATIONS WITH NO EVIDENCE TO BACK IT UP. 
ANOTHER POINT IS, EVEN SUPPOSING THAT THERE 
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WERE A SCINTILLA OF EVIDENCE ABOUT BLOCKING IN THE FIRST 
PLACE, THE INSPECTION PROGRAM THAT IS PROPOSED, THERE IS 
NO INDUSTRY STANDARD CITED BY MR. LYNN IN HIS AFFIDAVIT. 
AGAIN, I INVITE YOU TO LOOK AT THE AFFIDAVIT. 
MS. THEORORE MISCHARACTERIZED THE TESTIFY OV : YNN. 
DR. LYNN HAS EXPERIENCE ONLY WITH OPEN BASIN TYPE OF 
FLOOD CHANNELS, AND HE'S NEVER WORKED IN THESE TYPES OF 
SYSTEMS IN THE INTERMOUNTAIN WEST. 
THE INSPECTION PROGRAMS AVAILABLE TO A LEGAL 
ENTITY DEPEND IN LARGE PART UPON THE RESOURCES, THE 
FUNDS, THE MANPOWER, THE'MATERIALS THAT ARE AVAILABLE TO 
A GOVERNMENTAL ENTITY IMPACTS UPON THE DESCRETIONARY 
FUNCTION, AND THE AVAILA3ILY OF FUNDS. 
THIS WAS A SITUATION WHERE THERE JUST WEREN'T 
PEOPLE AMD FUNDS AVAILABLE. THE GOVERNMENTAL ENTITIES 
HAVE TO MAKE THE DECISION WHERE THEY ARE GOING TO APPLY 
THE RESOURCES THEY HAVE AVAILABLE. SO THE INSPECTION 
PROGRAMS THAT ARE AVAILABLE WILL IMPACT UPON THE 
DESCRETIONARY FUNCTION WHICH IS HAS IMMUNITY IN OUR 
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STATUTE, AND ALSO IS SPECIFICALLY COVERED BY THE STATUTE 
WHICH MAKES THE INSPECTION OR LACK OF INSPECTION ACTIONS 
OF GOVERNMENTAL IMMUNITY FROM CLAIMS. 
AND AGAIN, PLAINTIFF HAS COMPLETELY IGNORED ANY 
REFERENCE TO ANY PARTICULAR DUTY THAT WAS OWED THEM IN 
THE FIRST PLACE. THANK YOU. 
MR. THEODORE: JUST BRIEFLY, YOUR HONOR. ON 
PAGE TWO OF DR. LYNN'S AFFIDAVIT IN OPPOSITION, YOU WILL 
SEE THAT HE REVIEWED THE CORPS OF ENGINEERS REPORTS AND 
HE ALSO REFERENCES THE INDUSTRY STANDARD FOR ANNUAL 
MAINTENANCE AND THAT PARTICULAR REQUIREMENT. ON PAGE 27 
OF THE HELMES DEPOSITION YOU WILL SEE WHERE HELMES 
REFUSED TO AUGER OUT THE REST OF THE PIPE BECAUSE THE 
CITY'S DRAG LINE WAS INTERTWINED IN THE DEBRIS. 
THE COURT: IF YOU WANT ME TO MAKE SPECIFIC 
REFERENCE TO ANY DEPOSITION, AS DISTINGUISHED FROM AN 
AFFIDAVIT THAT IS 3EFORE ME, YOU'RE GOING TO HAVE TO MAKE 
A SEPARATE FILING AND BRING THAT TO MY ATTENTION AND 
DELIVER A COURTESY COPY. OTHERWISE, I MEAN, IN A MOTION 
FOR SUMMARY JUDGMENT I WOULD BE REVIEWING MOUNTAINS OF 
MATERIAL THAT MAY, NOT BE NECESSARY. I NEED TO HAVE MY 
ATTENTION FOCUSED ON PARTICULAR PORTIONS. 
THE COURT: ALL RIGHT. THIS FLOOD OCCURRED IN 
'83, AND WAS BEFORE JUDGE FISHLER IN '83, AND THE SUPREME 
COURT IN L9.90. SO YOU WILL HAVE TO BE PATIENT WITH ME. 
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IT WILL PROBABLY BE A MONTH BEFORE YOU WILL HEAR FROM ME. 
WHAT COUNSEL MIGHT WANT TO DO RIGHT NOW IS GO 
DOWNSTAIRS AND CONFIRM THERE IS ON FILE DOWN THERE EACH 
OF THE DEPOSITIONS THAT YOU RELY UPON. I? NOT, THEN YO; 
NEED TO NOTIFY THE CLERK THAT THEY ARE NOT DOWN THERE, 
AND FIGURE OUT HOW YOU'RE GOING TO COMPLY WITH THE RULES 
THAT REQUIRE THOSE TO BE BEFORE THE COURT. 
SO IT MAY REQUIRE CONTACT WITH THE PARTICULAR 
COURT REPORTERS. 
MR. CUTLER: WE ATTACHED COPIES OF ALL THE 
TED IN OUR MEMORANDUM. 
COURT: I UNDERSTAND. BUT IN THE EVENT TH? 
F NECESSARILY 
;OING TO 3E, WE NEED TO HAVE A RECORD. WE NEED TO 
REPORTER'S CERTIFICATE 
STATE OF UTAH ) 
COUNTY OF SALT LAKE ) 
I, GAYLE CAMPBELL, A CERTIFIED SHORTHAND REPORTER 
IN AND FOR THE STATE OF UTAH, HEREBY CERTIFY THAT I 
ATTENDED THE PROCEEDINGS CONTAINED, THAT I REPORTED THE 
PROCEEDINGS IN AHORTHAND, TRANSCRIBED THIS HEARING USING 
COMPUTER-AIDED TRANSCRIPTION, AND THE FOREGOING PAGES 
NUMBERED ONE THOUGH 64, INCLUSIVE, CONSTITUTE A TRUE AND 
CORRECT TRANSCRIPTION OF THE PROCEEDINGS TO THE BEST OF 
HY ABILITY. 
DATED THIS 15TH DAY Q? HAY, 19 91. 
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Capitol at Salt Lake City, fashioned after the nation's capitol; the 
Mormon Temple Square at Salt Lake Cityand its historic buildings;,,.the 
Salt Lake City and County Building; and numerous other buildings that 
serve as landmarks and have historical significance. 
Mountain streams are intermittently lined with trees and provide 
esthetic value. Lakeshore areas provide wildlife habitat and 
recreation opportunities. Undeveloped valley and mountain areas add 
color, contrast, and beauty. Finally, Great Salt Lake is unique; it 
is the largest body of water in the world without an outlet to an 
ocean and is extremely saline. The lake provides recreation 
opportunities on and around its great expanse. 
PROBLEMS AND NEEDS 
Urban development is projected to continue in Salt Lake and Utah 
Counties and is expected to spill over into Wasatch and Juab 
Counties. Urbanization places increased demands on flood plain 
development, results in increased runoff, increases the need for open 
areas and recreation opportunities, necessitates development of water 
supplies, and increases the need for water quality improvement 
measures. Tne following paragraphs outline existing and emerging 
problems and needs in the Jordan River Basin. 
Flood Control 
A number of flood problems persist as flood control improvements 
have lagged behind growth and development. A description of 
significant flood problems in the Jordan River Basin is presented in 
the following paragraphs. 
Surplus Canal - Surplus Canal near Salt Lake City was enlarged in 1960 
to a capacity of 3,300 cfs to North Temple Street and 2,000 cfs 
downstream to the Goggin Drain Intertie. Below the improved reach, 
the canal has a flat gradient, and the flows are spread over waterfowl 
management areas. Developments at Salt Lake International Airport are 
periodically threatened by overflow from Surplus Canal due to 
backwater effects associated with the reduced capacity, flat 
gradients, and limited capability to disperse water in tne downstream 
reach. A drainage and flood control plan for the area is needed to 
insure appropriate future development and use of the area. 
tTfgyCr^teflrar g*f (T ga^e^Ci'fof- The City Creek channel terminates near 
the canyon mouth and has been replaced by a conduit extending to 
Jordan River. The conduit has a capacity of about 250 cfs at the 
intake, increasing to about 500 cfs at Jordan River. Snowmelt floods 
up to about the 100-year freauencv can be accommodated bv the 
conduit, ttiftftafdil^^ 11 
TTaKCJkJfciygm 
S^alimiafc^^ 
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Red Butte Creek and Other Minor Streams - Red Butte and four minor 
watersheds, between City Creek and Red Butte Creek, outlet in the 
northeast sector of Salt Lake City, causing periodic flash flood 
problems. With the exception of Red Butte Creek, the streams are 
intermittent. The watersheds, drainage areas, and areas subject to 
flooding are tabulated below. The flood prone areas are delineated on 
Sheet 1 of Figure 2. 
Minor Watersheds 
Drainage Area Area Subject to 
Watersheds (square mile) Flooding (acres) 
Valleyview 0.5 414 (a) 
Ferrys Hollow 0.8 414 (a) 
Spring Gulch & 
Limekiln Gulch 0.7 50 
Dry Creek 2.7 70 
Red Butte 9.0 150 
(a) Represents total area from Valleyview and Ferrys Hollow. 
Source: Lower Jordan River Feasibility Report, May 1976, Tables C-5 & 9. 
Feriodic flooding froir, cloudburst runoff affects residential and 
commercial development and public facilities. In August 1945. a 
cloudburst over Perrys Hollow and Valleyview Canyon produced about 
1,500 cfs including runoff from adjacent drainages, that inundated 
about 500 acres and caused damages estimated at 3380,000. Urban 
development is rapidly taking place in the area and flood problems 
have increased. Salt Lake County has constructed or plans 
construction of collection storm drains and detention basins on the 
minor tributaries to provide protection from about a 1- in 25-year to 
1- in 50-year flood event. Local interests desire Federal assistance 
to expedite implementation of flood control improvements. 
Salt Lake City Interior Storm Drainage System - Salt Lake County has 
adopted a plan to alleviate interior drainage problems by using 
collector drains and regulatory detention basins, as shown on Plate 
3. The plan eliminates the need to construct additional storm drains 
to lower Jordan River. Twelve basins, exclusive of those on watershed 
outlets, would have a combined capacity of about 390 acre-feet. Local 
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benefits were estimated;based on the added days of recreation use and 
a value of $1.50 per user day, 
FORMULATION AND ECONOMIC EVALUATION OF ALTERNATIVES 
Formulation of alternatives included identification and 
evaluation of viable measures considered in alleviating problems. 
Economic evaluation was used as the first screening test for each 
alterntive. For those alternatives having economic feasibility, 
further evaluations were accomplished (environemtnal and 
socioeconomic) and the results presented in the Impact Assessment and 
Evaluation sections of this report. Care was taken so as not to rule 
out, at this time, any economically infeasible alternative which had 
potential for environmental benefits that would compensate for any 
economic deficit. Those alternatives that were found to be 
economically feasible were subjected to incremental analysis to 
establish near optimum limits of improvement and size or degree of 
protection and were subjected to preliminary impact assessment and 
evaluation. Plan formulation activities are described in the 
following paragraphs. Included are a brief narration by problem area 
and a tabulation of pertinent data for each alternative considered. 
Surplus Canal 
Table 2 and Plate 5, Sheet 1, include data pertaining to 
alternatives associated with the Surplus Canal. Enlargement and 
extension of the canal are desired by local interests; however, 
adjacent lands with exception of the Salt Lake International Airport 
are primarily undeveloped and dc not justify flood protection measures 
by the Federal Government. Salt Lake City has advanced plans to 
expand the Salt Lake International Airport and. as a part of the 
project, has proposed to relocate and er.large about 7,^00 feet of the 
Canal belov North Temple Street. Other future developments in the 
area should similarly recognize the flood hazards and adopt 
nonstructural zoning and regulation measures in lieu of extensive 
channel modifications which involve public funding. Development of a 
recreation trail along the Surplus Canal alignment has merit but in 
the absence of flood control would not qualify for Federal 
participation by the Corps of Engineers. Accordingly, no further 
consideration should be given to providing flood control or recreation 
developments as a part of the Jordan Kiver Basin Investigation. 
City Creek 
Alternative actions considered for City Creek arev shown on Table 
3 and, depicted on Plate 5„> Sheet 1. The alternative that appears to-
be*, the-most viable is the detention basin plan. Extensive development 
in the flood plain precludes nonstructural zoning and regulations, anct 
a designated floodway. Evacuation and warnings would also be 
ineffective due to the short lead time of forecasting cloudburst 
A : 
EXHIBIT G~l 
TARU 3 
CITY CRFFK 
rF.FTiHF.rn" DATA mn ALTERNATIVE DEVELOPMENTS 
ALTERNATIVES 
punPOSE 
LOCATION 
I 
K) ACTION 
F1 or*«l control 
City Crr»k 
f I ood p 1 • I n 
NONSTRUCTURAL 
Flood d*rn*R* 
reduc t1 oti 
City Crri»V 
flood pliin 
nimr.p.CRoimr) 
CONDUIT 
F l «-»»••! roortol 
C i* 11 y n n 
n n u M i t r 
Jordan 
Rl ver 
DETENTION 
*ASIN 
Flftod control 
N*%r foothill 
MULTI-PURPOSE 
STORAGE 
flood control I 
M M water supply 
0.7 miles belov 
Ple***nt Valley 
Retervolr 
OIVTRStOM 
Flood control 
Above foothill lint 
PRIMARY FEATURES 
CAPACITY 
Mo Fcdr*r*l action Flood proofing building N#»v conduit 
und hnm«»» 
Exlsitinft conduit 2-foot flood"*!!* 
750 eft nt City und closure*. 
Crc#H Inlft und 
.500 cf« at Jordan 
Riv*r 
pnrnM«*llnR exlatlnp, vit|, 250 cfe 
conduit ou^lft 
1,«00 ef« 1,000 AF 
Oet-pntlon basin Reservoir 
3,000 AF 
Diversion da« 
and conveyance channel 
1,000 cfa 
ACCOMPLI SNMF.NT 
F I R S T COSTS 
AfPMIAI. COSTS 
ANNUAL nCNF.FlTS 
2 n.oon CONTROL 
S MAI Wnt<*r 
I 
* LOCAL IIITTRFST 
! 
FEDERAL INTT.RF.ST 
FURTHER STUDY 
NA 
NA 
NA 
NA 
30-y*»nr flood 
protect I on 
$11,100,000 
9 70,000 
$ 7HQ.00O 
($ 7R0,000) 
100-ye*r 
flood 
protect Ion 
Support * U * v i « t J n j > Too c n « t l v and Too r o « H i 
f l o o d problem* v I q«in I 1 y ob ) r r t l o n n ' t l r 
NA 
Ho 
'l urn I n^nnur«* * 
No 
I n f *> n n j h) * 
No 
SPP flood protection SPF flood protection Partial protection due 
I 1,300 AF M M vater to elevation of diversion 
Previous studies indicate^, 
costs greatern than d#tenj 
tion storage "-• ' 
$8,000,000 
$ 5n0,000 
$ 300,000 
($ 300,000) 
$5,500,000 
$ 4 10,000 
$ 370,000 
($ 320,000 
$14,000,000 
$ 1,057,000 
$ 437,000 
($ 320,000) FC 
($ 117,000) MM 
Support detention 
b**in plnn 
|0^ypAr fiov ) e M 
thnn H00 cfn 
No 
Additional water 
supply not needed 
until tbe year 2000 
Infessible 
No 
Hone 
Hone 
Ho 
f l o o d s . Flood proofing would a l l e v i a t e damage but would be expensive 
and r e s u l t in bui ld ing, curb, and road modif icat ions which would cause 
inconveniences and safety hazards• While no act ion on the part of the 
Federal Government i s a p o s s i b i l i t y , l oca l i n t e r e s t s are faced with a 
s e r i o u s f lood threat within the heart of S a l t Lake City and are 
des irous of reaching a s o l u t i o n . The detention basin plan i s the most 
economical means of resolving the problem but has two obstac les 
regarding Federal part ic ipat ion* F i r s t , the a l t ernat ive must be 
economical ly f e a s i b l e . Preliminary data showed that the b e n e f i t - c o s t 
r a t i o i s about 0.8 to 1.0 for SPF protec t ion . I t appears, however, 
that a 50-year or 100-year l e v e l of protecton may be f e a s i b l e . The 
second problem i s one of meeting c r i t e r i a for Corps of Engineers' 
p a r t i c i p a t i o n . ER 1165-2-21, "Water Resource P o l i c i e s and 
A u t h o r i t i e s , Flood Damage Reduction Measures In Urban Areas," l i m i t s 
Corps of Engineers involvement to streams or reaches of s treams which 
have a 1- in 10-year floodflow equal to or greater than 800 c f s . The 
1- in 10-year flow for City Creek i s about 120 c f s . Future a c t i v i t i e s 
on Ci ty Creek should, therefore , be l imited to t e chn i ca l a s s i s t a n c e to 
l o c a l i n t e r e s t s . 
Red Bu t t e Creek and Minor Streams 
In the ea r ly stages of the i n v e s t i g a t i o n it* was concluded t h a t 
t he minor streams in the n o r t h e a s t s ec to r of Sa l t Lake Citv a r e 
i n t e r m i t t e n t streams and would not qua l i f y for Corps of Engineers 
f i n a n c i a l a s s i s t a n c e in c o n s t r u c t i n g the de t en t ion b a s i n s . 
P r e l i m i n a r y evaluat ion of the Red But te flood problem i n d i c a t e s t h a t 
d e t e n t i o n s to rage offers the most p r a c t i c a l and reasonable s o l u t i o n . 
The e x i s t i n g 430 acre- foot Red But te Rese rvo i r , used to supply 
domest ic v a t e r to Fort Douglas and a por t ion of the Un ive r s i ty of 
Utah, p rov ides inc iden ta l flood c o n t r o l . Addit ional flood cont ro l 
could be provided at Red Butte Rese rvo i r but would requ i re an 
a l l o c a t i o n of flood control s to rage capac i ty and consummation of an 
agreement with the present u s e r s . Such s to rage in combination with 
downstream de ten t ion s torage at r o a d f i l l s o f fe r s the bes t s o l u t i o n to 
flood problems on Red But te Creek. Spec i f i c plans were not developed 
s i n c e tne 1- in 10-year streamflow i s l e s s than ]00 cfs and well below 
the 80C cfs c r i t e r i a . Nons t ruc tu ra l flood proofing was e l imina ted 
because of the extensive area r e q u i r i n g flood proof ing . Future 
Federa l p a r t i c i p a t i o n w i l l be l im i t ed to providing planning a s s i s t a n c e 
to loca l i n t e r e s t s . 
S a l t !ske Ci ty I n t e r i o r Storm Drainage System 
Ana lys i s of urban runoff and flood problems was l imi ted because 
s torm d r a i n s and detent ion bas ins a re components of local storm sewer 
systems and do not qualify for a s s i s t a n c e under Corps of Eng ineers ' 
a u t h o r i t i e s . Accordingly, only cursory a l t e r n a t i v e plans were 
developed t o e s t a b l i s h i n t e r r e l a t i o n s h i p s of r e so lv ing i n t e r i o r urban 
d ra inage problems with na tu ra l channels or o ther problem a r e a s . The 
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critical flow for the Intermediate Regional and-Standard Project Floods on the Jordan 
River upstream from the Surplus Canal. 
Debris carried'by high flows can clog small culvert and bridge openings and 
cause ^some backwater effect. However, the effect of debris has been disregarded in 
determining the backwater effects of Intermediate Regional and Standard Project Floods. 
DETERMINATION OF INTERMEDIATE REGIONAL FLOOD 
! ^ g g g s r t g g l B ^ S i ^ e . Peak flows for Intermediate Regional Floods on the streams under 
study were based on statistical analyses of streamflow records, precipitation, and runoff 
characteristics of the region. The f low at the canyon mouth was routed along a reach of 
the stream and combined with local inflows to determine the peak f low to be expected 
at various points in the study area. Peak flows that would occur during an Intermediate^ 
Regional Flood are shown in Table 4. 
T A B L E 4 
mm-MmTm*;i€mmmm?immMmMm 
Stream Location Flow 
cit 
Jorcdr R»ve» 
L i t t l r Cot tonwood Cr 
B»g Ccnonwood Ci 
f>!efic Cenycn 
Mi l . Crte» 
Pa tevc Crt*-* 
Emic ' cuon Cree» 
Rea E utte Oe-» 
At Surplu* Canal 
A t mouth 
900 Eas* Street 
At mouth 
Cot tonwood Ldne 
At mouth 
A* canyon mouth U) 
200C Eas* Street 
At moutr i 
At canyor moutr. 
At conauit entrance (b) 
At canyon mouth 
At cono j i t entrance (b) 
At Ccnvon mouth 
At conautt ent.once (b) 
3.400 
2 700 
? 8 0 0 
1 400 
2 600 
1 bOO 
1 b00 
1 700 
400 
7.600 
30C 
2,300 
1,200 
1.750 
800 
issas^ 
U T*c cett^eo chanru' belov, Cr*r>v or moutr. 
lb1 Co'»cuiv corns mt and o i tn t i sionc 13th So«rtl Sveet iro«~. S:2i* S:r«f u Jc *cc' River -
<c* l» conaur: unoc Not** Ttmpi* S.ree* iron o - w o r mout4, tc Jo»G2"- Rive — CACACUV 370 
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DETERMINATION OF STANDARD PROJECT FLOOD 
For the purpose of determining the Standard Project Flood on each stream 
under study, a standard project storm, which represents the most severe combination of 
cneteorological and hydrological conditions that are considered reasonably characteristic 
of the geographical region (excluding extremely rare combinations), was derived for each 
stream. Runoff from the standard project storm was routed in the same manner as for 
the Intermediate Regional Flood. It was determined that - after completion of the Little 
Dell Reservoir Project — the peak flow in the Jordan River downstream from the Surplus 
Canal would be the same for the Standard Project and Intermediate Regional Floods 
because the inflow would be limited to the capacity of the storm-sewer system, but the 
Standard Project Flood would be of longer duration. Peak flows that would occur during 
Standard Project Floods on the streams in the study area are shown in Table 5. 
T A B L E 5 
STANDARD PROJECT FLOOD - PEAK FLOWS 
Sutarr. Location 
Jczar. R've- . . . 
LIT "J it Cottonwood Cr 
Eio C:.nc n.vooo Cr . 
u c " : Ca'vo*. 
r c n t - ^ Cree* . 
n e : Suite Oerl . 
At Surplus Canal . . 
At mouth . . . . 
900 East Suee: . . 
At m o u l t . . . 
Conor,wood Lane 
A i moutft 
A ; canvon mOJV: it* 
7000Ear.i Sirer. . 
Al rnouu . . . 
At ca-iyor. mout^ 
A : coneJ i : entrance (b) 
At canyon mouth 
At cof i r i j r . entrance (b) 
At c.anvc*"« moutr. 
A : conduit entrance (b> 
Floo-
ds 
4,300 
2.700 
^,900 
1.70'u 
4.900 
2.400 
2,25C 
2.20: 
470 
3.750 
300 
4,100 
2,700 
2.900 
1,500 
(r fvc Cffmer LT.tr>r-,f.i bf*Iov. c*n> o'. rrKJUtt. 
lc* Ci»«»r*.nT* cynr.«rit a i c f n e n c a on*. 12";' S>c>Jtr Strf-f* Iicrr S:s:r S>»trc; ic J c c p r RU«- -
IL' \T cr>r,CL'?: i *»ot* Kurtr. Ttmpic S f e e : itc** u - . v o r tr*ouit. tc Jj*asr nive- — c£^sr't\ 27C 
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EXHIBIT C~Z. 
P a f r o A r\f 1 1 
Damages 
Preproject : Project 
(*) : (t) 
Flood control 
benefits 
Lower Jordan River 556,200 Negligible 
Mill.Cr.eek 621,700 30,100 
Big Cottonwood Creek 8?8,800 78,700 
Little Cottonwood Creek U67,100 U2,500 
Total 
556,200 
591,600 
800,100 
U2U,600 
2,372,500 
69, RECREATION ACCOMPLISHMENTS AND BENEFITS - RECREATION TRAIL SYSTEM 
Studies of the recreation potential are discussed in detail in 
appendix E. As indicated in the appendix initial use of the recreation 
trail along lover Jordan River would be 165,000 recreation days ver 
year increasing to a maximum practical recreation use level of 210,000 
recreation days annually by 2015. Recreation trail use along Little 
Cottonwood Creek and Jordan River from Little Cottonwood Creek to 2100 
South Street was estinted to be 100,000 recreation cays annually in 
1995 increasing to 180,000 recreation days annually by 20o5. Recreation 
trail-use along Jordan River from Lampton Reservoir to Little Cottonwood 
Creek was estimated to be 80,000 recreation days by 1990 increasing to 
a maximum practical use level of Io0,003 recreation cays annually by 
2090. A value of S0.50 per recreation day has been used as a measure 
of recreation benefits for this report. In the conversion of future 
benefits tc equivalent annual benefits, a discount interest rate cf 
^-?/c has been usee. On this basis, the average annual equivalent 
benefits are estimated at 590,000 for the trail system along lover 
Jordan River: SoO,000 for the trail system along Little Cottcnvooc 
Cree.-- and Jordan River to 2100 South Street; and £50,000 for the trail 
rystem along Jordan River from Lamptom Reservoir to Little Cottcnvooc 
Creek or a total recreation benefit for channel works cf $dO0,000 
annually. Comparison of recreation costs and benefits, as presented in 
appendix E, sfcovs that the recreetion purpose, for ell unats of the plan 
of improvement is incrementally justified. 
70. RJPJRE ZZSZRVQIR U2GLT5 
Prel iminary s tud i e s i n d i c a t e t h a t 60,00G s e r e - f e e t of m u l t i p l e -
purpose storage on Big Cottonwood Creek a t the Argenta s i t e v i t h e 
d i v e r s i o n of~flov iron L i t t l e Cottcnvooc Creek, end k$,00C a c r e - f e e t 
of s torage on Jordan River a t lOoX South S t r e e t vould, t c g e t n e r , 
inc rease the v e t e r supply system y ie ld t c S a l t Lake County by 5C,GC0 
a c r e - f e e t - a n n u a l l y . For purposes of e v a l u a t i n g t h e bene f i t s for t h i s 
5( 
hev, , Apr 71 
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report, an alternative source of. supply from Columbia River Basin and 
single-purpose water supply reservoirs at the multiple-purpose sites 
vere investigated. An alternative source.from Colorado River was not 
considered in detail, since there is little, if any, surplus water 
available from that source. The unit cost of an alternative water 
supply from the Columbia River Basin was estimated at $jk per acre-
foot, which would exceed the cost of single-purpose water supply 
reservoirs at the multiple-purpose reservoir sites. Accordingly, the 
cost of single-purpose reservoirs were used to evaluate water supply 
benefits. Flood control benefits were computed by standard procedures, 
and are the differences in average annual primary flood damages with 
and without the reservoirs, and with channel improvements on Jordan 
River and tributaries. The average annual recreation benefits at each 
reservoir were based on a unit value of $1.0C per recreation day during 
the economic life of the project. The estimates include both general 
recreation and fish and wildlife benefits. No attempt was made to 
separate the two types of benefits in the preliminary analysis * Approxi-
mate allocations of firsx cost, made by the separable costs-remaining 
benefits method are shown in paragraph 79* A summary of the benefits 
creditable to the reservoirs is given in the following tabulation. 
•Average Annual Benefits ($) 
" 
Ciov Creek 
Arrenxa 
7 2S~SDT, CH 
: Flood con t ro l 
216,000 
21,000 
12.000 
: Water supply 
0 
1,?*;0,000 
580,000 
: Pecrear ion 
0 
1-15.000 
8 c : . 0 0 J 
Tota l 
216,000 
2,27o,00C> 
1 , U S : 0 X 
*Benefitr bapef on 1 July 1970 price level, ^-1/o percer- interest rate, 
and project economic life 1990-2090. 
71- SUMMARY OF BENEFITS 
Tne average annuel benefits for the proposed plan of xcrroveraenu 
for Sel/L, Lfike County sureazs ere sirzzssrized as follovs : 
55 
- »e\ • „ J->Z)T , x 
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Plan Units : * Average Annual Benefits 
: Subtotal ($) ; Total ($) 
Channel IrnDrovements 
~~ - - -
Lower Jordan River 
Flood con t ro l 
Recreat ion 
Mi l l Creek 
Flood con t ro l 
Big Cottonwood Creek 
Flood con t ro l 
L i t t l e Cottonwood Creek 
Flood con t ro l 
Recreation 
Tota l Channel Improvements 
Future Reservoirs 
Ci ty Creek Reservoir 
Arger.ta Reservoir 
Flood cc r^ rc l 
Vater supply 
?ecrea t ion 
556,200 
90,000 
U2U,600 
60,000 
21,000 
1,9^0,000 
I15.000 
6^46,200 
591,600 
800,100 
U3L,600 
2,522,500 
216,000 
2 ,576,000 
Larroton Reservoir 
Flood control 
v;&uer supply 
Recreation ( r e s e r v o i r ) 
Recreation ( t r a i l system) 
To ta l Future Reservci rs 
To ta l Ccxrrrehensive Flan 
. ^ - cry: 
12,000 
550,003 
5-15,000 
50,000 
k ,050 ,00 : 
^Benefits based on 1 J u l y 1970 p r i c e l e v e l , k -7 /6 percen t i n t e r e s t r a t e , 
and the following projected economic l i f e : 
Lover Jordan River 
Ki l l Creek 
1975-2075 
197e-2073 
Ei£ Cottcsvood CTe~k 19&2-20&2 
L i t t l e Cottonvood Creek 19c5-20r5 
Future r e s e r v o i r s 1990-209C 
Rev. 5 Apr- 71 
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USTSRIM SURVEY REPORT FOR FLOOD CO:>TROL 
CK 
JORDAN RIVER BASIN 
SALT LAKE COUNTY STREAKS, UTAH 
APHTKDD: A - HYDROLOGY 
3=p£-]^z.sr.T c f zr.t Arny 
EXHIBIT C - Z -
from 15 to 30 days earlier than the mountain snowpack; consequently, 
ther£ is no significant.valley floor accretion to the streams dtiring the 
period of high runoff from the mountains. Snowmelt flows in excess of 
channel capacities usually occur about once in 10 years. Such high flows 
may persist for several days or weeks. The following tabulation shows 
highest mean daily snowmelt flows observed since about I90O on Jordan 
River and the principal tributaries. 
Creek 
Jordan River at Narrows 
Little Cottonwood 
Big Cottonwood 
Mill 
Parleys 
Emigration 
City 
. General rain floods. -
• 
• 
Observed 
Maximum daily 
i,ino 
762 
6h8 
152 
365 
156 
163 
There are no records 
. 
Date 
10 Jun 1952 
11 Jun 1921 
7 Jun 1912 
20 May 19^9 
26 Apr 1952 
26 Apr 1952 
30 May 1921 
of general rair c. 
floods on any of tne Salt Lake County streams. There is a possibilit}' 
that some floods of this type may have occurred prior to the beginning 
of stream flow records or that some may have occurred during the record 
period, but were missed because high flows lasted only a few hours. 
Since most general storms occur during the winter months, most of the 
precipitation falls as snov over the upper portion of the basin and rain 
or snov over the lover portion. Some instances of high rain flows have 
been observed in the region. It is concluded that winter rain floods can 
occur in Salt Lake Valley, rrocedwres used to estimate such floods are 
discussed in a subsequent paragraph. Significant runoff does occur from 
urbanized areas which have adequate storm drains. Host of such runoff 
originates on the impervious portions of the areas (streets, sidewalks, 
and roofs). As previously mentioned, both Salt Lajce City and Salt La£e 
County are planning or developing extensive storm drainage systems which 
will cause suostantial increase over present conditions in the magnitude 
and frequency of flows in the valley floor stream reaches. During May 
of 1966 a general stcrm witn precipitation frequency of about once in 
k years caused a discharge of about 60 c.f.s. per square mile fcr each of 
two separate areas where storm drains have been developed. 
d. Cloudburst floodr. - The mere severe cloudburst storms in the 
vicinity of Salt La^e Valley have occurred between 15 Mav and 15 Seotembe: 
in • . • 1 ' — - — - - J * - •>— " * * ^ < — - T — fi 1 ITOTI in•m— in,,,,- — - * •- —*"""- "III Iwi I III IBMINUI" W»ih " t 
A-S 
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Several outstanding 'cloudbursts occurred in August 
or 1923 at-various locations along the Wasatch Mountains north of Salt 
Lake City (Farmington and Willard areas)#- Newspaper accounts are avail* 
able for many cloudburst floods in the Great Basin area^ Factual informa 
tion concerning storm and flow quantities are scarce
 m It is probable 
that there is little difference in cloudburst storm potential on any of 
the streams along the western face of the Wasatch Mountains«,. The damage 
tfasre*v 'A&&&&?&&*?&,:<"*w^4,<*• 
Other streams that drain into urban 
suburban areas do not constitute as high a threat to lives and property 
under present conditions, but the damage potential will increase with 
continued urbanization Streams that drain into agricultural areas 
constitute practically no threat to human life and only a low downstream 
damage threat. In the past there has been a tendency to accept cloud-
burst floods as events that affect only a small area and are not subject 
to any means of damage control. Recently, public awareness of the high 
damage potential of cloudburst storms has created a demand for protection 
against cloudburst floods. Locally planned storm drains will reduce 
damage from cloudburst floods in the collection area, but will substan-
tially increase the hazard along the natural streams into which tncse 
drains discharge if compensatory storage or channel improvement is not 
accomplished. Jcr purposes of this study, all of the proposed Salt Lake 
County storm drains were assumed to be complete. 
10. FLOOD AKALYSIS 
&
* General. - Investigation of tne flood types described m tne 
preceding paragraphs indicated that the cloudburst type storm would 
produce the highest peak flows or. g-~H streams under study in Salt Lake 
County (except en Jcrdan River above Surplus Canal) anc would be cf greates: 
concern in determining possible improvements for protection to tne exist-
ing and proposed urban areas of tne county. Aitnougn several se^re 
cloudburst type floods have occurred in the Salt Lajie Valley, tr.e^ e are 
not adequate data concerning these storms and resisting runoff to cevelop 
unit nydrograph and less data for any of the areas considered in tins 
renort. in view oi tne lacji of adecuate storm and flood runoff data for 
the Salt Lake Valley, supplemental dita available for trie Los Angeles 
area was usee to prepare a syntnetic flood analysis fcr Salt La« 
County streams. Jcr this analysis the project area was subdivic sd into 
small internally Homogeneous area segments as snevr: on cnart *+. Detail* 
concerning tne development of unit hydrograpns and loss cata are given 
in the following subparagraohs. 
A-Q 
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4 S A L T L A K E i l^J C O U N T Y 
S A L T L A K E C I T Y , U T A H 8 4 1 1 1 
.***«*-*%*'•'**». * 
OSCAR H A N S O N Jft*. C H A I R M A N 
• A L T LAKE COUNTY C O M M I S S I O N 
MIOMWAV DKPAMTMKNT 
ROYAL tC. H U N T , C O M M I B I I O N C R 
OC^AftTMCNT Or riNANCC 
PHIL IP R. BLDMQUIST, C O H M t i t t o 
O C M N T M C N T O f HEALTH CHAHITV-WCl 
C O M M I S S I O N E R S 
N o v e m b e r 13, 1969 
D e p a r t m e n t of A r m y 
S a c r a m e n t o D i s t r i c t 
C o r p of E n g i n e e r s 
650 Capi tol Mal l 
S a c r a m e n t o , Cal i forn ia 95814 
G e n t l e m e n : 
T h e Board of County C o m m i s s i o n e r s , a t i t s m e e t i n g held t h i s day, 
a p p r o v e d the "Reso lu t ion Suppor t ing the Adopt ion of a C o m p r e h e n s i v e 
P l a n of I m p r o v e m e n t for F lood Con t ro l and Re la t ed W a t e r R e s o u r c e 
Deve lopmen t on J o r d a n R i v e r and T r i b u t a r i e s in Sal t Lake County, 
Utah, as F r o p o s e d by the S a c r a m e n t o D i s t r i c t , Corps of E n g i n e e r s , 
L\S. A r m y . " 
] am enc los ing , h e r e w i t h , a copy for y o u r f i l e s . 
V e r y t ru ly y o u r s , 
BOARD or COUNTY CO:.:\:ISSIO:<ZF^ 
W. STERLING EVANS, COUNTS CLE; 
?''/ /C By /£.£ 
Deputy C l e r k 
c c : C o m m i s s i o n e r s 
Flood Control 
I n t e r g o v e r n m e n t a l R e l a t i o n s 
Woe el Ci t ies 
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G-59 
FLOOD PLAIN INFORMATION 
JORDAN RIVER COMPLEX 
SALT LAKE CITY, UTAH 
Velocities 
Velocities of flow in the Jordan River have not been^measured during floods, 
but analyses of past floodflows indicate that average midstream channel velocities up to 4 
feet penr-second have occurred. 
Flooded Areas, Flood Profiles, and Cross Sections 
Delineation of areas flooded in the past is difficult because data on the extent 
and height of flooding in the study^area are not available and channel conditions are 
known to change during each flood. Plate 2 is an index to the maps showing flooded 
areas and Plates 3 to 7 show the areas along the Jordan River that would be inundated 
by the Intermediate Regional and Standard Project Floods. The areas flooded during the 
April-May 1952 flood approximate those that would be flooded by the Intermediate 
Regional Flood. Plates 10 to 12 show the water surface profiles of the Intermediate 
Regional and Standard Project Floods and the approximate water surface profile of the 
1952 flood as determined from aerial photographs taken at that time. 
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DEFENDANT SALT LAKE CITY'S 
1 Copy of Dr. Lin's Affidavit in Opposition 
to State of Utah's Motion for Summary, 
Judgment; 3 pages 
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3 (Whereupon, Defendant Salt Lake City's 
4 Exhibit 1 was marked for identification.) 
5 CLARK A. LIN, Ph.D., 
6 called as a witness at the request of Defendant 
7 Salt Lake City Corporation, having been first 
8 duly sworn, was examined and testified as 
9 follows: 
10 EXAMINATION 
11 BY MR. BAIRD: 
12 Q Dr. Lin, would you state your name and 
13 business and residential addresses for the record, 
14 please? 
15 A Yes. My name is Clark A. Lin, spelled 
16 C-1-a-r-k, A, initial, L-i-n, last name. 
17 Address? Business or home? 
18 Q Both if you would. 
19 A My home is 4575 Bernada Circle, 
20 B-e-r-n-a-d-a, Circle, Salt Lake City, Utah, 84124. 
21 Business is International Investment and 
22 Development. Street number is 4505 Wasatch Boulevard, 
23 Room 305, Salt Lake City, 84124. 
24 Q Dr. Lin, you were subpoenaed to be here last 
2 5 Tuesday; correct? 
KINGSBURY AND ASSOCIATES, SALT LAKE CITY, UTAH 
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1 A Correct. 
2 Q And you couldn't attend? 
3 A Correct. 
4 Q Could you tell me why you couldn't attend? 
5 A I was in another deposition that has to do 
6 with a friend of mine and I needed to accompany her in 
7 that case. 
8 Q Were you under subpoena in that case? 
9 A No. I was accompanying somebody else. Not 
10 for me. 
11 Q So you were not a witness in that case, and 
12 you were not under subpoena? 
13 A No. 
14 Q Did you ever tell anybody that you were a 
15 witness in that case and were under subpoena? 
16 A In which case? 
17 Q The one you were in last week, the one you 
18 were involved with so you couldn't make it to this one. 
19 A I was just accompanying the witness. 
20 Q I understand. My question is: Did you tell 
21 anyone, either Mr. Sine or Mr. Theodore, for example, or 
22 anybody else, that you were under subpoena — 
2 3 A No. 
24 Q — to be somewhere else last week? 
2 5 A No. 
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1 Q Dr. Lin, as of midnight on Friday, April 
2 5th — 
3 I'm taking you back about two and a half 
4 weeks, sir. 
5 A Okay. 
6 Q — had you prepared any reports for this 
7 case? 
8 A No. 
9 Q Have you since prepared any reports for this 
10 case? 
11 A No written — Not written. 
12 Q As of midnight the 5th of April, had you come 
13 up with an oral report? 
14 A No. 
15 Q Have you since come up with an oral report? 
16 A No. 
17 Q Do you expect to come up with an oral report 
18 on this case? 
19 A I don't know. 
2 0 MR. THEODORE: May we have clarification. 
21 He has submitted his affidavit in this case, 
2 2 Bruce. Are you talking about a report other than his 
23 affidavit? 
24 MR. BAIRD: Let me clear it up. 
2 5 Q (By Mr. Baird) You have submitted an 
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1 affidavit; correct? 
2 A Correct. 
3 Q Let me show you what has been marked as 
4 Exhibit 1, sir. Is that the affidavit to which 
5 Mr. Theodore was just referring? 
6 A Yes. 
7 Q Other than that affidavit, Exhibit Number 1, 
8 you understand that my questions before about written 
9 reports are still correct, that is, this is the only 
10 written or oral report you've prepared to date; correct? 
11 A Correct, 
12 Q Sir, the subpoena that you were served with 
13 required you to bring with you all documents which you 
14 relied upon in forming the conclusions to which you 
15 expected to testify at trial, all reports prepared by 
16 you, all your working papers and notes or other matters 
17 related to matters which you expect to testify to at 
18 trial. 
19 Do you recall that? 
20 A Yes. 
21 Q Did you bring anything with you, sir? 
22 A Yes. 
2 3 Q What did you £ring with you? 
24 A This and the box. 
25 Q By "this" you*'re referring to a long 
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rolled-up chart. And the box — Let me take a look at 
the box, sir. What are the contents? 
I note that in that box — and we'll take a 
break after a while and go through it — there are 
several depositions. Correct? 
A Yes. 
Q Did you read those depositions? 
A Yes. 
Q Do you have any exhibits with you that you 
intend to introduce at trial to illustrate your 
testimony --
A No. 
Q — other than what might be in these boxes? 
A No. 
Q So you're not going to have any models or any 
maps or any blowups or photographs or anything like 
that? 
A No. d^^g^^ 
" Q Dr. Lin, let me take you back to 1983, 
sometime in approximately the end of May that year. 
A Okay. 
Q Y.ou understand that at approximately the end 
of May what's called the floods of '83 occurred and came 
down City Creek Canyon; correct? 
A Correct. 
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Q You understand that to be sometime the last 
three or four days of May, something like that? 
A Roughly. 
Q Do you have an exact day that you consider in 
your mind to be the start of the floods, at least the 
flood we're talking about? 
A I don't recall any of those specifics. 
Q Dr. Lin, prior to the start of the flood, 
whatever day that may happen to be, would you, please, 
tell me every way which you contend that Salt Lake City 
was negligent concerning the flood? 
A Prior to the flood? 
Q Yes, sir. 
A I didn't pay any attention to the operation 
of the City. 
Q So you're not contending that the design of 
the system was in any way negligent? 
A No. I mean when? 
Q Prior to the flood, was the design of the 
flood system which ran from City Creek Canyon under 
North Temple negligent? Was that system designed 
negligently? 
I think you have a false premise there 
because I ROVSI? had a chanee to review the design so I 
don't have any opinion on that 
triyLrt*r- -J> 
/ " " 
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1 Q That's fine. So you don't have an opinion on 
2 the design at all? 
3 A Right. 
4 Q And does that design include the catch basins 
5 of the system, the whole system from the mouth of the 
6 canyon all the way out including the culverts, the 
7 grates, the basins and everything? 
8 A The designs? 
9 Q Yes. You don't have any opinion as to 
10 whether that was negligent? 
11 A Up to that point, yes, the flood. 
12 Q Up to the date of the flood — 
13 A Right. 
14 Q — you don't have an opinion as to whether 
15 the design all the way from the start of the system to 
16 where it emptied out was negligent; correct? 
17 A Right. 
18 Q Prior to the start of the flood, was Salt 
19 Lake City — let me try it again — was Salt Lake City 
2 0 in any way negligent? 
21 A I have no basis to answer that. 
22 Q What do you mean you have no basis? You 
23 don't know of any information as we sit here today that 
24 makes you believe Salt Lake City was negligent; correct? 
2 5 A Up to '83 I never had a chance or the — I 
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1 mean, the opportunity to look at the operation of the 
2 City. So, I mean, it's not my concern at all. So I 
3 really don't know. I can't answer that. 
4 Q Tell me, then: Does your work start only 
5 after the flood starts? Is that all you're looking at, 
6 as far as you understand it, is after the flood starts? 
7 A No. My concern with this case only starts 
8 after Mark Theodore contacted me and I had a chance to, 
9 you know, look at the information. 
10 Q I'm trying to find out what you're going to 
11 give us an opinion on in terms of the flood. Is it 
12 anything that happened prior to the start of the flood? 
13 Are you going to give us any opinion on anything that 
14 happened prior to the start of the flood? 
15 A Oh, yes. I mean, given the information that 
16 I can review. 
17 Q Tell me every piece of — every act of 
18 negligence that you claim occurred on behalf of Salt 
19 Lake City prior to the start of the flood, sir. 
2 0 A I don't see much — You know, I mean the --
21 Obviously the system was designed prop — adequately. I 
22 mean, so many people designed it, and I doubt there was 
23 any negligence in the design in all that. I think my 
24 claim on negligence is, you know, in the maintenance 
25 part of it. It's not so much in the mathematics, 
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1 calculations, model and this and that. It's mainly in 
2 knowing the nature of the system, it's the operation, 
3 you know, the maintenance of the system, is my 
4 understanding of it. 
5 Q Tell me, sir, each action or inaction of the 
6 City prior to the flood of 1983 which you contend was 
7 negligent. 
8 A All right. One instance is the — I mean, 
9 I'm just reading — 
10 Q I want all of them, sir. 
11 A All of them? 
12 Q Every item that you claim the City was 
13 negligent in prior to the start of the flood. 
14 A All right. 
15 First, I noticed that the pipes in the system 
16 were all plugged up. I mean, not just temporary plugged 
17 up, it was obviously plugged up for a long time because 
18 of the hard clays, you know, in those big pipes. And 
19 that, to me, you know, is negligence. 
20 Q Anything else, sir, prior to the start of the 
21 flood in which you contend the City was negligent? 
22 A Others pertain to design. I don't know — I 
23 mean — I guess I — I don't have an opinion on that 
24 because it has to do with design. The design obviously 
25 is proper. But I don't think whether the implementation 
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1 of design and the actual design, you know — I mean, I 
2 don't have chance to review the detail. But I — I 
3 guess I'm neutral on that until I have.... 
4 Q Before I change subjects, I want to make sure 
5 you've now told me everything that you contend, every 
6 action or inaction which you contend was negligent on 
7 behalf of Salt Lake City prior to the flood. Have you 
8 now done that? 
9 A Yes. 
10 Q You told me that the pipes were plugged 
11 before the flood. Correct? 
12 A Correct. 
13 Q What do you base that on, sir? 
14 A Well, from the depositions, you know, I read, 
15 that shows that the — I mean the pipes — you know, the 
16 mud -- not the mud -- the materials in the pipe are dry 
17 clays. Jfcr *^T~ /**• ^ f ^ L ^ J r ^ T C ^ 
18$^^pt*f~^Q'^hose deposition did you read that in, sir? 
19 A I don't recall the name. I have to go 
2 0 through them. 
21 Q Take your time. Point me to every page, sir, 
22 in these depositions where anyone tells you that*the 
23 pipes were plugged up with hard clay. 
24 A Could I talk to my lawyer? 
25 MR- BAIRD: Yes, I'll let you. 
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1 (Discussion held off the record between the 
2 witness and Mr. Theodore.) 
3 THE WITNESS: I remember where they had to auger 
4 the pipes. 
5 Q (By Mr. Baird) Does augering the pipes, sir, 
6 necessarily mean that the material in it was hard-packed 
7 clay? 
8 A Yes. I mean, it's hard. 
9 Q You never auger anything other than 
10 hard-packed clay; is that correct? 
11 A Not necessarily. 
12 (Time lapse.) 
13 Q (By Mr. Baird) While you're looking, let me 
14 look through this other one. 
15 A Go ahead. I think this is the only one I'll 
16 be looking at. 
17 (Time lapse.) 
18 THE WITNESS: Okay. 
19 Q (By Mr. Baird) You found it? 
20 A Yes. 
21 Q Tell me what page and line it is, sir. 
22 A It's in the conversation on pages 24, 25, 26 
2 3 through about 27. 
24 Q That's the deposition of who? 
2 5 A Frank Helm. 
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1 Q Let me take it a second. 
2 Is there any other source, sir, for you to 
3 understand that this material was dry or hardened clay? 
4 A No. 
5 Q So you're relying solely on Mr. Helm's 
6 testimony? 
7 A On that report, yes. 
8 Q That's my question, sir. 
91 Do you recall reading the deposition of a 
10 gentleman named Charles Harvey Call, Jr.? 
11 A Yes. 
12 Q And Mr. Call's testimony conflicted with, 
13 that, did it not, that is, the testimony of Mr. Helm? 
14 A Uh-huh (affirmative). 
15 Q I call your attention to pages 30 and 31, 
16 where Mr. Call indicates that it was a layer of silt in 
17 the bottom only about 6 inches deep. Correct? 
18 A Uh-huh (affirmative). 
19 Q Take your time and read it. 
2 0 A Okay. 
2l| Yes, I read it. 
22 Q Mr. -Call's testimony is different than what 
23 you understand Mr. Helm's testimony to be? 
2 4 A That's right. 
2 5 Q I'm reading from a portion of Mr. Helm's 
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1 testimony. Tell me if this is what you're relying on. 
2 Question: Could you tell how long that 
3 material had been in the pipe to become in a 
4 cementitious compaction? 
5 Answer: No, I couldn't because I'm not a 
6 geologist. I wouldn't — It could have been in 
7 two weeks, or it could have been in two years, 
8 or it could have come down with the flood from 
9 City Creek. 
10 Question: So you couldn't make an opinion 
11 one way or another? 
12 Answer: No, sir, I wouldn't. 
13 Correct? You just read that; correct? 
14 A Right. 
15 Q Are you a geologist, sir? 
16 A I'm not a geologist. 
17 Q If Mr. Helm who was there says that he can't 
18 tell whether it came down two weeks before, two years 
19 before or with the flood, how can you, sir, sitting here 
20 tell me that you know that that material didn't come 
21 down either two weeks before or with the flood? 
22 A Okay. I — I read both. All right. And I 
2 3 form my own opinion. 
24 The last stretch of the whole conduit, I 
25 mean, as this plan and profile indicated, is very, very 
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1 flat. I mean, it's less than .05 percent* You know, 
2 it's practically a flat pipe. All right. 
3 The — And also the pipe was designed to run 
4 as a — I mean, it's pressurized, enough head upstream, 
5 you know, to push it through that. 
6 So my — You know, my reasoning was if — I 
7 also understood that City Creek during the flood has a 
8 lot of debris running through the pipes — I mean the 
9 whole system- I mean every river, 13th South, including 
10 North Temple to — I mean — I mean different streams, 
11 they all contribute a lot of debris flows. 
12 Q 13th South doesn't contribute to the debris 
13 flow on North Temple, does it? 
14 A I digress, 
15 Q I'm talking about North Temple. 
16 A Let's just talk about City Creek. 
17 Q All right. 
13 A City Creek has a lot of debris. And 
19 Mr. Helm, you know, we need to — testified — we need 
20 to mobilize a machine, you know, to do augering and all 
21 that. I don't think 6 inches would require that kind of 
22 equipment. And .also if it's silt and all that, I doubt 
23 an auger is required at all. You know, so if it does 
24 take this high-powered equipment, I think I would tend 
2 5 to believe more in the highly compacted nature of the 
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1 material that's in the pipe, 
2II So — I mean, that's how I base my opinion* 
3 Q Have you ever been onsite personally, sir, 
4 and observed a pipe of anywhere near this size after a 
5 flood of anywhere near this magnitude? 
6 A I've been to a lot of open channels. 
7 Q No, sir. My question was: Have you ever 
8 been to the aftermath of a flood and observed any pipe 
9 of anywhere near this size after a flood of anywhere 
10 near this magnitude, sir? 
11 A No-. 
12 Q Sir, you also know that in this pipe the 
13 testimony shows there were trees and boulders and 
14 bicycles and poles and all kinds of other material like 
15 that; correct? 
16 A Yes. 
17 Q Now, let me try it one more time, sir. 
18 Based on whatever you know, tell me: When do 
19 you believe this material came down? 
20 A I think it's prior to the flood. 
21 Q How much prior to the flood, sir? 
22 A If it's hardened -- If it's hardened like 
23 what Mr. Helm indicated, I think it has to be at least a 
24 year. 
25 Q How much of this material came down prior to 
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1 the flood? 
2 A I don't know — I didn't do any calculation. 
3 1 don't have data to base any answer on that. 
4 Q Could it have been six months? 
5 A It could be two. 
6 Q It could be two months? 
7 A I mean, it could be. Yeah, it could be 
8 anything. 
9 Q So it could have been two or three weeks 
10 before the flood? 
11 A Clay don't harden that quickly. 
12 Q What is your background for determining how 
13 quickly cementitious material hardens, sir? 
14 A I'm a civil engineer, so, I mean, I have some 
15 knowledge on soils. 
16 Q I understand that, sir. 
17 A And the clay, silty material it takes years 
18 to dry. 
19 Q Mr. Call said the silty material was 4 inehes 
20 deep in the bottom of the pipe; correct? 4 to 6 inches; 
21 correct? 
22 A That's what he said. 
23 Q Yes. And Mr. Helm said it was densely packed 
24 with cementitious material. 
25 Do you find anywhere in there that Mr. Helm 
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1 said it was silty clay or hard clay? I didn't see the 
2 word "clay" in there at all, sir# did you? 
3 A It's cemented material. 
4II Q Cementitious material? 
5 A Right. 
6 Q Tell me what cementitious material means, 
7 sir. 
8 A It's like concrete. 
9 Q That means it has various sizes of particles, 
10 small aggregates, medium size aggregates, all the way up 
11 to boulders and trees; correct? Not usually in 
12 concrete, hopefully, sir. But this material had varying 
13 degrees of aggregate size material? 
14 A Cemented usually means it's tightly packed 
15 together. 
16 Q But it doesn't say anything about it being 
17 dry in Mr. Helm's deposition, does it, sir? 
18 A If the clay or silty material is wet, then 
19 it's not hard. 
20 Q You're telling me that densely packed — that 
21 wet material of clays, silts, sands, rocks and boulders 
22 can't be hard? 
23 A Silt and clay, you know, if they are wet. I 
24 mean, usually they are soft like butter. 
25 Q You're familiar with bentonitic clays, aren't 
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1 you, sir? 
21| A Yes. 
3 Q This isn't a bentonitic clay. But bentonitic 
4 clays aren't soft like butter# are they? In fact, 
5 they're completely impervious to water; correct? 
6 A Uh-huh (affirmative). 
7 Q So clays are not all soft; correct? 
8 A Yes. But does it have chance to — Well, I'm 
9 digressing. 
10 But cemented material to me means it's tight, 
11 you know. 
12 Q Is it your testimony, sir, that this material 
13 could not be tightly packed as a result of floods of the 
14 magnitude of the floods of 1983 and still be wet? 
15 A If the material, you know, is silt and clay, 
16 then it takes a while to wet it, you know, I mean. 
17 Q Tell me the basis of your belief that this 
18 material was silt and clay, sir, throughout the diameter 
19 of the pipe. 
20 A Well, the — You know, Mr. Helm and, I think, 
21 Chuck Call, they all testify that it's silty material. 
22 Q Mr. Call testified that it was silty material 
2 3 4 to 6 inches deep on the bottom of the pipe; correct? 
2 4 A He did that, yes. 
25 Q Tell me about the diameter — You claim that 
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1 this whole plug or most of the plug had been there for a 
2 long period of time; correct? 
3 A Yes. 
4 Q Well, for a period of time before the flood? 
5 A That's right. I mean, it's not related to 
6 the flood itself. 
7 Q But you can't tell how long it had been there 
8 before the flood? 
9 A No. No. 
10 Q Just to clarify, sir: Which depositions did 
11 you read in preparation for this testimony? I've laid 
12 them out in front of you. If you could, just read the 
13 names into the record. 
14 A I read this one. 
15 Q That is Frank Helm? 
16 A And Blaine Kay, Max Peterson, Terry 
17 Holzworth. 
18 This one I don't recall. 
19 Q You don't remember whether you read 
20 Mr. Haines' deposition or not? 
21 A I think I did, but I don't remember exactly. 
2 2 Q Do you remember whether you read Mr. Call's 
23 deposition? 
24 A Yes. 
25 Q Anybody else's deposition that you recall 
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All these, most — 
That wasn't my question, sir. 
Anybody else's deposition — 
Other than the names I read you? 
Other than the ones you've just given me, 
I don't remember. 
Did you keep a list or log of the files that 
were given to you to prepare for this case? 
A No. 
Q Do you have any opinion, sir, as to whose 
responsibility it was to have cleaned out the pipe? 
Whether or not it was cleaned out, do you have any 
opinion as to which entity's responsibility that was? 
A Either City or County. 
Q But you don't know and you don't intend to 
testify as to which? 
A No. Right. 
Q Other than reading the depositions, sir, did 
you interview personally any of the individuals involved 
in the floods of 1983, the work on the storm drain? 
A No. 
Q Let me take you to the flood now, sir. 
At some point a lot of snowmelt happened and 
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l a thunderstorm occurred? Is that how you understand it? 
2 A Yes* 
3 11 Q And large amounts of water began to come down 
41| City Creek Canyon and into the system; correct? 
5 A Correct. 
6 Q And at roughly the same time there were 
7 floods going on all over Salt Lake valley and in other 
8 valleys, too; correct? 
9 A Correct. 
10 Q In your own mind, sir, would you characterize 
11 the situation that occurred in City Creek Canyon about 
12 the time this started as an emergency situation? 
13 A Yes. 
14 Q Tell me, sir, what basis you have for any 
15 expertise in the area dealing with flood emergencies. 
16 Have you ever been involved on the front end of a flood 
17 emergency, that is, where you knew one was coming or you 
18 were working to stop one from coming? 
19 A You mean on management? 
20 Q Yes, sir. Management or consulting or 
21 anything, sir. 
2 2 A Okay. I had done a fairly extensive flash 
23 flood study in Price River Basin. In that particular 
24 study, we basically have the men, you know, four 
2 5 stations where we really try to understand, you know, 
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1 what mud flow is l;pce and what the debris flow is. like* 
211 You know# we sample every minute or five-minute of those 
3 things. 
4II So I have some knowledge firsthand, you know, 
5 get my feet wet and all that. 
6 Q Tell me all the other bases for your 
7 knowledge of work on a flood emergency, sir. 
81| A Well, we did a flood insurance study in 
9 Duchesne. And we did a flood study in L.A. 
10 Q Hang on. I'm slower than you are. 
11 Okay. Go ahead. 
12 A Los Angeles. And numerous others. 
13 Q Tell me each one you remember, sir. 
14 A Okay. All right. We did extensive study in 
15 L.A. county, which we tried to help them determine 
16 whether they can operate their dams differently so that 
17 they can capture flood flows more to augment their water 
18 supply. And I think the condition there is very similar 
19 to what we have here. And I wish our systems are open • 
2 0 channel like what they have there because then we don't 
21 have the maintenance problem that we have. 
2 2 Q Okay. Go ahead. 
23 A That's in L.A. 
2 4 Let me see. 
2 5 We have flood insurance study for Duchesne. 
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1 Q You gave me that one. Anything else? 
2II A Also, I was — one of the — you know, the 
3 first — When I was working in Chicago, Bauer 
4II Engineering, we did a deep tunnel drainage study. 
5 Chicago is a very flat city, and they don't have any 
6 places for water to drain. So they designed a system of 
7 underground storage, you know, big, big tunnel, 40 feet. 
8 And I got involved in that one, too. 
9 Q Anything else? 
10 A That's the major ones for flood studies. 
11 Q The flash flood study on the Price River — 
12 A Yes. 
13 Q — that was not contained through a downtown 
14 city in a pipe of 8 feet in diameter or anything similar 
15 to that, was it, sir? 
16 A No. 
17 Q All you were measuring there was the mud 
18 flows? 
19 A And water quality. 
2 0 Q And water. 
21 But you weren't measuring how it could be 
2 2 prevented in a closed system or maintained in a closed-
2 3 type system; correct? 
24 A That's correct. But it could be projected to 
2 5 that system. 
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ill Q Did you ever do that? 
2 A No- But I — I mean, mentally I always do 
3 that. 
4 Q The L.A* County system, you said it's very 
5 similar to ours, then you said it had an open channel 
6 system. Correct? 
7 A Correct. 
8 Q So it isn't at all similar in that the water 
9 doesn't run underground in 8-foot pipes? 
10 A Right. However, over there, I know why they 
11 have so much debris basin and all that. 
12 Q But you're not testifying here, sir, about 
13 debris basins, are you? 
14 A I wish they had debris basins here. 
15 Q But you don't intend to testify, you already 
16 told us, about anything about the design of this system; 
17 correct? 
18 A I didn't have a chance to go into it. 
19 Q So at the moment you're not going to testify 
2 0 about anything on the design of the system; correct? 
21 A Yes. 
22 Q The flood insurance study in Duchesne, tell 
23 me what type of system that involved, sir. 
24 A Well, this is basically just to map out the -
25 floodplain. 
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1 Q So it didn't have anything to do with 
2II managing a flood through large underground conduits; 
3 correct? 
4 A Correct. 
5 Q You gave another L.A. study. Tell me how 
6 that is comparable or not comparable to the actual flood 
7 we had in Salt Lake in '83. 
8 A The similar part is, you know, the 
9 maintenance of debris flows, things like that. They 
10 have a system of checkpoint, you know, to collect those 
11 kind of things- And I think they're far more advanced 
12 than what we are here. 
13 Q And the Bauer Engineering deep tunnel system 
14 in Chicago — 
15 A Yes. 
16 Q — that was 40-foot-wide tunnels, you said? 
17 A Yeah. Deep tunnel drainage. 
18 Q 40-foot-diameter tunnels? 
19 A Yes. 
20 Q You say "we," sir, in all of these things. 
21 Who are you referring to as "we"? 
2 2 "We," I mean the company I worked for. 
23 Q My question is, sir: On these projects what 
24 work did you do? 
2 5 A I did every one that I mentioned. 
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1 Q You did them yourself? 
2 A Major worJc, yes* 
3 Q Are any of those published? 
41| A Yes. 
5 Q Which ones? 
6 A What do you mean by "published"? 
7 Q Published in any form that I can get a copy 
8 of. 
9 A Okay in the L.A. report you can get it from 
10 the Corps of Engineers. 
11 The Duchesne report you can get from FEMA. 
12 Chicago deep tunnel drainage, I guess you can 
13 get it from Harza Engineering. 
14 Q From who? 
15 A Harza, H-a-r-z-a. 
16 Q Thank you. 
17 A What else did I mention? 
18 Q You mentioned Duchesne and Price. 
19 A Price you can get it from B.L.M. 
2 0 Q And Duchesne? 
21 A Duchesne, from FEMA. 
2 2 Q You did say that. Excuse me. 
23 Do you have copies of any of these in your 
24 files, sir? 
25 A I can find them, yes. 
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Q Other than these flood studies, sir, what do 
you claim gives you any expertise in managing a flood 
emergency of the type similar to what Salt Lake City was 
faced with in May of 1983? 
A Not in management. But knowledge, yes, the 
understanding. 
Q What gives you that basis, sir? What is your 
basis for that knowledge, experience, whatever it is? 
A Because I — you know, I understand how a dry 
area — you know, the canyons like we have here, subject 
to the weather condition we have, we can expect debris 
flows and a lot of the sediment that carries by the 
debris flows. Plus the — You know, the system that we 
have, you know, obviously it required constant 
maintenance. I mean, that's my conclusion, for — for 
the system to perform as it was designed for. 
Q Let me try my question again, sir. 
What is the basis of your expertise to 
testify concerning the management of a flood as it's* 
coming down? 
A I don't have any flood management, you know, 
experience /^M"~A ^ S ^ f f *• c^^C^U^Z^^ 
Q Do you have any understanding, sir, of how <£H 
Salt Lake City became involved in managing the floods of 
the City Creek Canyon area? 
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1 A No. 
2 Q You just know that at some point Salt Lake 
3 City people were involved somehow; correct? 
4 A Right. 
5 Q After the flood began, tell me each action or 
6 inaction of Salt Lake City employees or agents which you 
7 contend was negligent. 
8 A Well, knowing that the last stretch of the 
9 system is so flat, I believe there should be — if I'm 
10 the design engineer to the system, I should be very 
11 worried about the sedimentation problem. And, 
12 therefore, I would have a very strong consistent, 
13 persistent maintenance program in place. 
14 Q After the flood started you would have had a 
15 maintenance program in place? 
16 A Well, I mean all along. That's what I'm 
17 saying. 
18 Q Other than maintenance, tell me every item in 
19 which — every action or inaction of Salt Lake City 
2 0 employees or agents which after the flood began you 
21 contend was negligence. 
22 A I can't say that. I mean, after the flood 
2 3 begins, then I don't have any claim on that — my — as 
24 far as my knowledge of the operation goes. But my claim 
25 was prior — I mean, all along they have to maintain the 
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1 thing, 
2II MR* BAIRO: Let me take a break* 
311 (Recess.) 
4 MR. BAIRD: Dr. Lin, just a few final questions, 
5 sir. 
6 THE WITNESS: Sure. 
7 Q (By Mr. Baird) Would.it change your opinion 
8 about whether or not the pipe had been blocked prior to 
9 the flood if I told you and it turned out to be true 
10 that, in fact, this pipe, the North Temple pipe, had 
11 carried full loads of flood water for several days prior 
12 to plugging up? 
13 A Uh-huh (affirmative). 
14 Q In fact, it would completely change your 
15 opinion because if a full load was flowing through or a 
16 decent load was flowing through the pipe could not have 
17 been plugged before the flood; correct? 
18 MR. THEODORE: Object to the form of the question. 
19 Go ahead and answer. 
2 0 THE WITNESS: Yes or no, I guess, depending on 
21 what you mean by "full load-" 
22 Q (By Mr. Baird) Well, you understand this had 
23 a design capacity of a certain amount of feet per 
24 second; right? 
25 A Uh-huh (affirmative). 
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1 Q If it was carrying, say, more than half of 
2II that load before it.couldn't have been mostly plugged 
3 before the flood; correct? 
Correct• 
5 Q Did you do anything to determine in your 
6 research whether or not this pipe was, in fact, carrying 
7 any load of this flood before it plugged up? 
8 A No, I haven't got into that, 
9 Q Those records are available, though; correct? 
10 You understand that? 
11 A Yes. 
12 Q And if those records show that this conduit 
13 was carrying more than half of its design load prior to 
14 the flood, it's your testimony, then, that the plug 
15II couldn't have been in place before the flood; correct? 
16 II A That' s /correct
 0 ytrs. JU***^ifr~* / 7 » 7 / r f J r C**\7A 
17II Q The flood-management studies that you talked 
18 about, sir, those all involved rainwater; correct? The 
19 five or six examples? 
2 0 A Snowmelt and also thunder — cloudbursts, 
21 yes, both. 
22 Q Which one involved snowmelt? 
23 A In Duchesne we had to look at a combination 
24 of both because that's an area of both cloudbursts and 
2 5 snowmelt. 
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snowmelt? 
A 
Q 
correct? 
A 
Any others involve both cloudbursts and 
I think that's about it, yes. 
Just the usual followup questions, sir. 
You're being paid for your testimony; 
Yes. 
Q What is your going rate? 
A A hundred dollar for court appearance. 
Q And what about for the rest of the work? 
A $65. 
Q You have no working papers or reports — You 
don't even have a draft report; correct? 
A Correct. 
Q Other than Exhibit 1? 
A That's right. 
Q Does your payment in any way depend upon the 
outcome of the case? 
A No. 
Q Tell me briefly, sir, your educational and 
professional background. 
A Okay. Professionally — 
Q Why don't you start with your education. 
A Education from high school? 
Q That's fine. 
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1 A I was trained in Taiwan* you know, graduated 
2 from high school in Taiwan and college in Taiwan, civil 
3 engineering. And I got my master's degree in hydraulics 
4 at the University of Iowa and also my Ph.D. degree in 
5 water resources and hydraulics also at the University of 
6 Iowa. 
7 After that I joined the University of Utah to 
8 teach, you know, hydraulics and water resources from '69 
9 through '79. 
10 And after that, I form my own company called 
11 Uintex that does consulting and we specialize in water-
12 related engineering work. 
13 Q Now tell me your professional experience. 
14 A Professional. One more time. 
15 Q I'm sorry. 
16 A I worked in Chicago in Bauer Engineering for 
17 18 month as a hydraulic engineer. That was in '65. I 
18 worked for University of Utah since '69 through '79 as a 
19 faculty in the civil engineering department. 
2 0 Q What did you teach at the U? 
21 A Water resources and hydraulics. 
22 And then I took a year off from the 
23 university to join the State of Utah as a house fellow 
24 in 1976. I was a water resources engineer there, too. 
25 After that, since 1980 I formed my own 
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1 company called Uintex and just do consulting work. 
2 Q What do you consult on mostly? 
3 A Mostly investigation and, you know, design of 
4 water, water resources-type of work. 
5 Q But for what? Subdivisions or counties or 
6 governments? What kind of work, sir? Just give me some 
7 examples. 
8II A Okay. Federal government and subdivisions. 
9 Q Any flood work at all other than the ones 
10 you've discussed for me? 
11 A Those are the ones that has to do with flood. 
12 Q Those are the only ones? 
13 A Most of my work is either lack of water or 
14 too much water, being in the water business. 
15 Q But the ones you gave me earlier are the only 
16 ones specifically related to floods; correct? 
17 A Yes. 
18 Q During your tenure at the university, what 
19 ranks did you hold? Were you professor? Assistant 
20 professor? 
21 A Associate. 
22 Q Through the whole time you were an associate 
23 professor? 
24 A No. I graduate from assistant to associate. 
25 Q Were you ever a full professor? 
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1 A No. 
2 MR- BAIRD: That's all I have. 
3 MR. SMITH: I just have one question. 
4 EXAMINATION 
5 BY MR. SMITH: 
6 Q Your testimony, Dr. Lin# prior to this 
7 concerning the actions of City officials, City 
8 employees, I presume, applies the same to County 
9 officials and County employees, in other words, you 
10 don't know anything specific done by personnel of Salt 
11 Lake County in reference to these matters? 
12 A No, I don't know the interworkings between 
13 City and County so I don't know about the — you know, 
14 the individual responsibility. 
15 Q So you can't point to anything particularly 
16 done by Salt Lake County or Salt Lake County employees 
17 or agents that is anything different than what you've 
18 testified to prior here today? 
19 A Well, except for the — this — You know 
20 the — This bucket, the dredging kind of thing, appears 
21 to be — I don't know, this is maybe an act of 
22 desperation. 
2 3 Q That's what I'm asking. I'm asking whether 
2 4 you're aware of anybody particularly, whether they're 
2 5 Salt Lake County people or Salt Lake City people. Is 
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1 your testimony the same? 
2 A Right. 
3 MR. BAIRD: I have to ask some followup. 
4 FURTHER EXAMINATION 
5 BY MR. BAIRD: 
6 Q Faced with the flood emergency, sir, that the 
7 personnel working on the flood were faced with, are you 
8 saying that no reasonable person managing that flood 
9 with the knowledge and information available to them as 
10 the people who were actually managing it had would have 
11 made the decision to try and use that drag line? 
12 A I wouldn't. 
13 Q That's not my question, sir. You may not 
14 have. 
15 But it was a reasonable attempt given the 
16 emergency they were faced with, was it not, sir? It may 
17 not have worked, but it was a reasonable try? 
18 A It's a try, yes. 
19 Q It wasn't unreasonable, was it? Given the 
2 0 information available to them, the emergency situation, 
21 it wasn't unreasonable, was it? 
2 2 A It's not prudent, yes. 
2 3 Q You're saying it was not prudent, it was not 
24 reasonable? 
2 5 Let me try it again. 
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1 Given the information available to them, the 
2 emergency situation they were working under, a 
3 reasonable man could have made the attempt that they 
4 made with that drag line; correct? 
5 MR* THEODORE: Asked and answered• 
6 THE WITNESS: Not correct. 
7 Q (By Mr. Baird) You're saying it's completely 
8 unreasonable to have tried that? 
9 A That's right. 
10 Q Why? 
11 A If we just need to do things, you know, I 
12 mean, there are other things that can be done, I guess* 
13 But just knowing mechanics, you know, shoving a bucket 
14 in there, it's not doing much good. So by "reasonable" 
15 I think you have to reason. And throwing a bucket in 
16 there, if your reason tells you that that's not going to 
17 do much good you shouldn't do it. 
18 Q Why did reason tell you it wouldn't do much 
19 good? Put yourself in the shoes of the person working 
20 on the flood with the information available to them, 
21 sir. 
22 Tell me why that was unreasonable. Not why 
23 it didn't work, but why it was so unreasonable that 
24 you're willing to testify that somebody was negligent. 
2 5 MR. THEODORE: Object to the form of the question. 
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ill Go ahead and answer. 
2 THE WITNESS: I think it just shows an act of 
3 panic, and it doesn't show reason. 
411 Q (By Mr* Baird) Sir, why was it unreasonable? 
5 A If it was an act of panic, then it's not a 
6 reasonable act. 
7 Q Sir, why was it unreasonable? What was 
8 unreasonable about it? 
9 A To be panicked? 
10 Q No, sir. What was unreasonable about the 
11 attempt to use a drag line? 
12 A Because there's no leverage when you throw 
13 something into a pipe, you know. And to untrained 
14 people it may be reasonable: See, I'm doing something. 
15 But to people that have knowledge in mechanics, I think 
16 they should exercise more exacting type of decision. 
17 Q Sir, you understood that the purpose of the 
18 bucket was to try and drag it through the system with 
19 force to pull out the plug; correct? 
20 A Uh-huh (affirmative). 
21 MR. THEODORE: That's not the testimony of Max 
22 Peterson. 
2 3 MR. BAIRD: I'm asking him if that's what he 
2 4 understands. 
2 5 MR. THEODORE: That mischaracterizes the record 
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1 before. Let him review it* Max Peterson said it was 
21 to — 
3 MR. BAIRD: You're testifying, and I object to 
4 that, Marcus. 
5 Q (By Mr. Baird) What did you understand the 
6 purpose of the drag line to be? 
7 A To try and unplug the pipe. 
8 Q And they put the drag line in and dragged the 
9 bucket through? 
10 A Correct. 
11 Q That was the attempt? 
12 A Yes. 
13 Q You say there was no leverage. Dragging the 
14 bucket through can give leverage; correct? 
15 A If you can grab it. 
16 Q Right- And they tried to do that; correct? 
17 A Yes. They were trying, yes. 
18 Q If this process had worked, you wouldn't have 
19 said it was negligent, would you? 
20 A The act of work is not negligence, but lack 
21 of thinking is negligence. 
22 Q If they tried this in the past in other flood 
23 situations or other blocked pipes and it had worked, 
24 that would make it reasonable, wouldn't it? 
25 MR. THEODORE: Objection. Hypothetical. 
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1 MR. BAIRD: Sure. 
2 Q (By Mr* Baird) Go ahead and answer. 
3 A Yes. 
411 Q Now, sir, if it wouldn't do any good in your 
5 opinion, that's why it's unreasonable; right? 
6 A Yes. 
7 Q What harm did it do? \ 
8II A As one more item to be cleared. 
9 Q But did it take any longer to clear the 
10 bucket than to clear the rest of this six-block-long 
11 clog, sir? 
12 A No — I mean, a little bit longer, yes. 
13 Q What? 15 seconds, a minute? 
14 A I don't know. 
15 Q But no more than a couple of minutes? 
16 MR. THEODORE: Objection. That mischaracterizes 
17 the record with Helm's testimony. 
18 Q (By Mr. Baird) How long extra did it take to 
19 clear the block because the plug was in there, sir, ^s -
2 0 you understand it — because the bucket was there? 
21 A Hour, something like that. • 
2 2 Q That's the only harm that this bucket caused, 
2 3 as you understand it? 
24 A Mechanically, yes. But other implications. 
2 5 Q What other implications? 
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A Can I take time out? 
Q No. There is a question pending, sir. 
Please answer the question. 
A Okay. 
Say it again. 
MR. BAIRD: Reread it, please. 
(Whereupon, the record was read as follows: 
Question: "How long extra did it take to 
clear the block because the plug was in there, 
sir, as you understand it — because the bucket 
was there?" , . 
L Answer: "Hour, something like that. "•**** 
' Question: "That's the only harm that thi 
bucket caused, as you understand it?11 
Answer: "Mechanically, yes. But other 
implications." 
Question: "What other implications?") 
THE WITNESS: Yes, on the surface, uh-huh 
(affirmative). 
Q (By Mr. Baird) Try giving me a clean answer 
A Okay. 
Q What about under the surface? 
A Yes. Uh-huh (affirmative). 
Q So that's the only harm that it caused, 
correct, was the extra hour to clean it out? 
^r^n 
**t***^++~~>xAt 
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1 A Uh-huh (affirmative). Yes. 
2 MR. BAIRD: I don't have any further. 
3 MR. SMITH: I have nothing further. 
4 EXAMINATION 
5 BY MR. THEODORE: 
6 Q Dr. Lin, did you read the Helm deposition? 
7 A Yes. 
8 Q Did you read the part about the drag line 
9 interfering with the augering operation? 
10 MR. BAIRD: Objection. Mischaracterizes 
11 testimony, assumes facts not in evidence, contradicts 
12 the testimony he just gave. Leading. 
13 Go ahead. 
14 THE WITNESS: Yes. 
15 Q (By Mr. Theodore) Can you point to the part 
16 of the record that you reviewed with respect to the 
17 augering impact? 
18 A Okay. Do you want me to go through the book? 
19 Q Yes. Pull that part of the deposition. 
20 (Time lapse.) 
21 MR. BAIRD: Can you time this for me? Let's 
22 indicate what time it is. It's 10:34. We'll put on the 
2 3 record that we don't intend to pay the fees for this 
24 portion of the deposition for Dr. Lin's responding to 
2 5 his own counsel's attempt to rehabilitate. 
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1II MR. THEODORE: I object to that procedure* 
2 MR. BAIRD: That's fine. When we get the bill we 
3 can fight about it. 
4II (Time lapse.) 
5 THE WITNESS: Yes. Okay. It's pages 31 through 
6 33. 
7 Q (By Mr. Theodore) And what was the impact 
8 that the drag line had on the augering? 
9 MR. BAIRD: Objection. Hearsay. You're asking 
10 him to read somebody else's testimony. He's testified 
11 he's an expert — Object to the form. 
12 Q (By Mr. Theodore) You can answer. 
13 A Well, it just makes the augering, you know, a 
14 1 little more complicated. And I was trying to say that, 
15 too, before. 
16 Q Dr. Lin, have you had a chance to review your 
17 previous affidavit in this matter? 
18 A During the last few days. 
19 Q Is there anything here that you want to alter 
2 0 or change in your affidavit? 
21 MR. BAIRD: I'll object to the form. It's 
22 unintelligible. 
23 THE WITNESS: No. Except — I mean, not the form 
24 of the affidavit, I mean the content, no. 
2 5 Q (By Mr. Theodore) Dr. Lin, do you know any 
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1 other municipalities that use an enclosed pipe system 
211 T*fcen they have debris flov susceptibility? 
3 MR. BAIRD: I'm going to object to this form and 
4 put you on notice, Marcus, that he's already testified 
5 he is not going to testify about design- We will seek 
6 costs for our presence here for the rest of this. 
7 Go ahead. 
8 THE WITNESS: No. 
9 MR. THEODORE: Nothing further. 
10 MR. BAIRD: Let me go back and ask two or three 
11 questions. 
12 FURTHER EXAMINATION 
13 BY MR. BAIRD: 
14 Q Dr. Lin, in preparing for your testimony 
15 today concerning the matters you've testified to, have 
16 you reviewed any of the photographs taken by anybody or 
17 video tapes or anything like that concerning actual 
18 visual impressions of what was in the conduit? 
19 A No. 
2 0 MR. BAIRD: Nothing further. 
21 MR. SMITH: I have nothing else. 
22 MR.* BAIRD: Marcus, let me take five seconds off 
2 3 the record here and look through the box and the chart 
2 4 to make sure that there's nothing in here I want to 
25 either copy or ask him about, if you wouldn't mind. 
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1 MR. THEODORE: Fine. 
2II (Recess.) 
3 MR. BAIRD: Iiet/s go back on the record, sir. 
4 FURTHER EXAMINATION (Continued) 
5 BY MR. BAIRD: 
6 Q Dr. Lin, there was a resume in the box of 
7 documents from somebody at Dames & Moore. Are you 
8 familiar with that individual? 
9 J A No. 
10 Q You haven't talked to them about this case? 
11 A Huh-uh (negative). No. 
12 MR. BAIRD: That's all for the moment. 
13 Let's go off the record. 
14 (Discussion held off the record.) 
15 MR. BAIRD: Dr. Lin, thank you. I have no further 
16 questions 
17 THE WITNESS: You're welcome. 
18 (Whereupon, at 11:15 a.m., the deposition 
19 proceedings were concluded.) 
20 I * * * * * 
2l| 
22 
23 
24 
25 
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1 STATE OF UTAH ) 
: SS. 
2 COUNTY OF SALT LAKE ) 
3 I, CLARK A. LIN, Ph.D., having been duly sworn, 
4 hereby attest and verify: 
5 That I am the witness referred to in the 
6 foregoing deposition and that I have read the foregoing 
7 testimony, making any changes/corrections I deem 
8 necessary, and the same truly and accurately reflects my 
9 testimony; 
10 That any changes/corrections I deem necessary 
11 I have made in ink on the correction sheet attached 
12 hereto as page 50, giving my reasons therefor and 
1 3 J! affixed my initials thereto. 
14 
21 ] 
22 
23 
24 
25 
15II CLARK A. LIN, Ph.D. 
16 
17 
18 11 SUBSCRIBED and SWORN to at 
19 , State of 
2 0 this day of 19 
Notary Public 
My Commission Expires: 
KINGSBURY AND ASSOCIATES, SALT LAKE CITY, UTAH 
Tele: (801) 350-9141 - Fax: (801) 350-9051 
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1|| STATE OF UTAH ) 
2II COUNTY OP SALT LAKE ) 
3 I, SUSAN WILCOX KINGSBURY, C.S.R., .R.P.R. and 
4 Notary Public for the State of Utah, residing in Salt 
5 Lake County, certify: 
6 That the deposition of CLARK A. LIN, Ph.D., 
7 was taken before me pursuant to subpoena duces tecum at 
8 the time and place herein set forth, at which time the 
9 witness, CLARK A. LIN, Ph.D., was by me duly sworn to 
10 testify the truth; 
11 That the testimony of the witness and all 
12 objections made and all proceedings had of record at the 
13 time of the examination were recorded stenographically 
14 I by me and were thereafter transcribed into typewritten 
15 form by me, and I hereby further certify that the 
16 foregoing typewritten deposition transcript as typed by 
17 me is a full, true and correct record of my stenographic 
18 notes so taken; 
19 I further certify that I am neither counsel 
2 0 for nor related to any party to said action nor in 
21 anywise interested in the outcome thereof. 
22 IN WITNESS. WHEREOF, I have subscribed my name and 
23 affixed my seal this day of \ 19 . 
SUSAN WILCOX KINGSBURY, C.S.R., R.P.R., 
251| V ''-•• .*'- '_^  < Notary Public. My'Commission Expires 
'.->•: 1 July 5, 1991. •' 
>.. J- .-5 J 
lETNGSBDRY AND ASSOCIATES, SALT LAKE CITY, UTAH 
Tele: (801) 350-9141 - Fax: (801) 350-9051 
DEPOSITION OF: CLARK A. LIN, Ph.D., 4-22-91 
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Estimate of Flow Capacity, partially blocked pipe 
Computed by Clark A. Lin, using Manningfs formula 
Scenario I: Open channel flow on a gentle slope 
Assumptions: Diameter=7 ft, Slope=(K0541, Manning's n=6.02 
Blockage, ft Capacity, cfs Flow Depth, ft Flow, cfs 
.00 
1.52 
2.16 
2.68 
3.13 
3.57 
3.99 
4.41 
4.85 
5.34 
7.00 
.00 
10.00 
20.00 
30.00 
40.00 
50.00 
60.00 
70.00 
80.00 
90.00 
96.00 
,00 
.52 
.16 
68 
.13 
3.57 
3.99 
4.41 
4.85 
5.34 
7.00 
96.00 
86.00 
76.00 
66.00 
56.00 
46.00 
36.00 
26.00 
16.00 
6.00 
.00 
Scenario II: Pressurized flow (per design condition) 
Assumptions: Diameter=7 ft, Slope=0.29562%, Manning's n=0.02 
Flow Depth, ft 
.00 
1.57 
2.24 
2.77 
3.26 
3.72 
4.16 
4.62 
5.11 
7.00 
Flow, cfs 
.00 
25.00 
50.00 
75.00 
100.00 
125.00 
150.00 
175.00 
200.00 
226.00 
Blockage, ft 
.00 
1.57 
2.24 
2.77 
3.26 
3.72 
4.16 
4.62 
5.11 
7.00 
Capacity, cfs 
226.00 
201.00 
176.00 
151.00 
126.00 
101.00 
76.00 
51.00 
26.00 
.00 
EXHIBIT E 
'*3&5& 
* - ? : * ! . 
U^Llvil-^ 4 - - , C"? 
EXHIBIT A 
ccoveved ir;tc»jDeter.ticn E^s ic-4x^/^4-Jccs ied ir* t?*s- oenerakarea oss ignetea 
for-a future'hibKjschootrat 'VQ^ Street "anb 12tn AvenJe* The proposed b=>tl 
d iamond'would 'become bsrtldrjhefBa&in^CFiaure 3.). 
M a x i m u m computed runofr f rorrva 10-year f requency s torm is 90 cfSf and 
the needed detention c a o s c i t y i s 7 ;2 .acre- feet (Figures 60 and .61 ) . 
See Figure 62 for detai js of the required excavat ion on the north and east 
s i des . An embankment would be needed on the south and west s ides to g ive 
a m a x i m u m depth of 5 fee t . 
The out let to this reservoir would consist of a 15- inch pipe extending f rom 
the west side to " N " Street, then south on " N " Street to 9th Avenue, and 
then west on 9th Avenue to " M " Street , where it would jo in an ex is t ing 24-incff 
s torm dra in . Maximum caoacity in th is pipe would be 10 c f s . An 18- inch 
ptpel ine la id underground tnrough the basin would connect the 48- inch inlet 
pioe to the 15-inch outlet pipe so that f lows less than 10 cfs wou ld not 
enter the basin but would be conveyed d i rec t ly to the ou t le t . A grated 
junct ion box wouia connect the 45- inch and 18- inch prpes to a l low water 
in excess of 10 c*s to f low into the basin and then f low out after the inf low 
becomes less than 10 c f s . 
It is expected tnat \tie bal l Diamond would be constructec as planned and 
tnat there WDJIZ be plantings of grass and trees arouno :ne interior slope 
c1 th»s C r : c - : i : r . basin. S?aung could also be cl^cc-:, en tne sicoes for 
s o e c i a t c c c* n : ' l cames. Figure 62 shows tns o rcc: ; £ ^ r/a*v Development 
mc luc 'n ' . :n€ br o.o r 'onc ac.acem tc the hi on s c ' . r : ' . 
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EXHIBIT F 
removed and replaced by the City after the 1983 run-off, so it is difficult 
to determine how much of the original structure remained. 
REQUEST FOR ADMISSIONS NO. 2.5. Admit that the storm drain along 
North Temple storm drain were clean and clear of obstructions prior to the 
onset of the flood in late May of 1983. 
ANSWER: Deny 
INTERROGATORY NO. 2.11. If the answer to the foregoing Request for 
Admission is anything other than a complete and unqualified admission, 
state: 
A. The basis for any such qualification or denial; 
B. Identify all individuals whom the plaintiffs claim have knowledge 
supporting any such qualification or denial and summarize the 
knowledge the plaintiffs claim establishes the basis for any such 
qualification or denial; and 
C. Identify ail documents related to any such qualification or denial. 
ANSWER: Barry Sine and Wesley F. Sine observed the cross sectional 
cuts of the North Temple Storm drain proximate plaintiffs property, and 
will testify that only the top eighteen inches of the pipe section was 
24 
filled with loose wet debris. The remaining 2/3rds of the pipe was filled 
with cement like fine sediment, which was dry. Dr. Lin will testify that 
this dry sediment is typical of storm drain which has not regularly 
cleaned. The depositions of Blaine Kay, Max Peterson, Joe TaJebrezza, 
Terry Holzworth, all indicate that Salt Lake City did not clean the North 
Temple Storm Drain prior to the 1983 run-off, even though they were 
provided a portion of the flood control mill level to maintain the same. 
Further, Salt Lake City produced no maintenance records in response to 
plaintiffs requests for production of documents showing that said North 
Temple Storm Drain was cleaned by Salt Lake City in preparation for the 
1983 run-off. Nor has Salt Lake City produced the written historical 
summary of the Public Works Department's involvement with the Command 
Center meetings coordinating the county wide flood control efforts. 
REQUEST FOR PRODUCTION OF DOCUMENTS NO. 2.10. Produce all 
documents identified in response to Interrogatory No. 2.11 (C) immediately 
above. 
ANSWER: To date, neither the City, County, or State have presented 
any documents showing that this segment of the North Temple storm drain 
25 
EXHIBIT 6 
Wesley F. Sine 
Marcus G. Theodore 
Attorneys for Plaintiffs 
Valley Tower, Suite 701 
50 West Broadway 
Salt Lake City, Utah 8A101 
Telephone: (801) 359-8622 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
ROCKY MOUNTAIN THRIFT STORES, 
INC., et al., 
Plaintiff, 
vs. 
SALT LAKE CITY CORPORATION, 
et al. , 
Defendants, 
AFFIDAVIT 
Civil No. C-83-6678 
Judge Philip R. Fishle: 
State cf Utah 
Countv of Salt Lake ) 
COKES NOvC Barry V. Sine at first being duly sworn deposes 
and says that: 
1- He is a-res-dent of the State of Utah and competent to 
testify. 
2. Ee is familiar with the properties owned by plaintiffs. 
3. The properties owned by plaintiffs have catch basins 
connected by laterals to the storm drain conduit within North 
Tenple Street between 6th and 8th West streets. 
4. During the Spring of 1983 after the North Teople storz: 
drain clogged, waters were forced into the laterals and onto plaintiff5 
properties depositing extensive debris and nrad. 
5. Waters froc the obstructed stora drain conduit also 
flowed frcn the road onto plaintiffs1 properties. 
6. The cost to remove the mud and debris deposited on 
plaintiffs1 property exceeded $5,000.00 for the labor, time and 
materials to remove the debris and erect sandbag dikes to prevent 
further flood debris damage to plaintiffs1 properties. 
7. Plaintiffs were not asked for, nor did they give 
permission to defendants to make a block long cut in North Temple 
Street. This cut materially interfered with plaintiff's ingress 
and egress rights by preventing customers from entering plaintiffs 
properties causing in excess of $500,000.00 dollars damage to 
plaintiffs. 
8. Had North Temple surface not been cut between 7th and 
8th West, or promptly restored, plaintiffs would not have suffered 
extensive damages. Defendants intentional failure to remedy the 
block long cut and their installment of traffic barricades along 
the cut deprived adjoining landowners of an}7 effective access to 
their properties for purposes of operating their businesses. 
DATED this /kr day of April, 1984. 
Barry IC. Sine 
SU3SCRIEED and SWORN tc before me this csy of 
, 198£. 
Kctary Public 
Residing in Salt Lake County 
Kv Ccmiss icn Expires: 
EXHIBIT G 
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EXHIBIT H 
MARCUS aTHEODORE 
WESLEY L SINE 
Attorneys for Plaintiffs 
466 South 500 East 
Salt Lake City, Utah 84102 
Telephone: (801) 359-8622 
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
STATE OF UTAH 
ROCKY MOUNTAIN THRIFT STORES, 
INC., et a l . , 
VS. 
SALT LAKE CITY CORPORATION, 
et al., 
Defendants. 
AFFIDAVIT IN OPPOSITION TO 
STATE OF UTAH'S MOTION FOR 
SUMMARY JUDGMENT 
Civil No. C83-6678 
Judge Michael Murphy 
Comes now Clark A. Lin, after first being duly sworn, and deposes and says that: 
1. He is a resident of the State of Utah and competent to testify. 
2. He makes the following statements based upon personal knowledge and belief. 
3. He has been licensed as a professional engineer in civil engineering since 1972, and 
has been qualified as an expert on numerous hydrology and water studies throughout the West 
4. He acquired a B.S. degree in ch/il engineering from the National Taiwan University in 
1963. 
5. He acquired an M.S. degree in water resources from the University of Iowa in 1966. 
6. He acquired a PhD degree In Hydraulics from the University of Iowa in 1970. 
7. From 1969-80 he was a member of the faculty at the University of Utah in the Civil 
1 
Engineering Department. 
8. He has acted in various capacities as a public and private consultant to evaluate and 
analyze water problems since 1972, and has written a number of papers in various professional 
journals. 
9. He is thoroughly familiar with City Creek Canyon and the North Temple Storm Drain 
System which is the subject of this litigation. 
10. City Creek Canyon has an extensive flooding history and incidents were recorded ever 
since the days of early settlement. In October of 1969, and again in December of 1978, the 
Department of the Army, Sacramento District, Corps of Engineers evaluated the flood 
characteristics of City Creek Canyon and determined that it is subject not only to flooding, but 
debris flow (such as rock and mud flows). These reports were prepared for the Utah Division 
of Water Resources and Salt Lake City and County, and advised them that the debris flow would 
clog the North Temple Storm Drain System leading to City Creek, and cause extensive damage to 
downtown Salt Lake City if allowed to enter the storm drain system. Mitigation measures were 
then recommended in the Corps of Engineers Report. 
11. It is practical to handle debris flows or sediment laden flows with a system of debris 
basins and open channels as practiced in jurisdictions such as Los Angeles and Las Vegas. The 
open channel systems allow for ready cleaning of sediment deposits. If an enclosed pipe system 
must be used, such as the subject of these proceedings, it is standard procedure in the industry 
to install debris basins to prevent the debris or large amounts of sediment from entering the 
pipe system, and to employ a program of maintenance and inspection to insure that the pipes are 
kept clean to prevent blockage of the flow passages. These enclosed pipe systems quickly lose 
2 
their ability to convey water and debris if they are not deaned as often as necessary, usually at 
least once a year before the Spring runoff* 
12. In his opinion, it was not good, accepted engineering practice for Salt Lake County in 
1983 not to have a program to regularly inspect and dean the Horth Temple Conduits leading to 
City Creek at least once each year before the spring runoff. 
13. Given the extensive five block long dog of the 7 foot diameter North Temple segment 
of the City Creek drainage system, in his opinion the conduits already contained extensive 
sediment deposits accumulated from the past before the 1983 Spring run-off, and consequently 
plugged as predicted by the Department of the Army Sacramento District, Corps of Engineers-
14. Nor Is it accepted engineering practice to utilize a bucket at the end of a drag line to 
pull debris from within an enclosed pipe, or to utilize blasting to try and remove the debris. 
Dated this 10th day of December, 1990 
Clark A. Lin 
Subscribed and sworn to before me this 10th day of December, 1990. 
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ing of Governmental Immunity Act U.C. 
ROCKY MOUNTAIN THRIFT STORES, A.1953,63-30-3. 
I N C et aL, Plaintiffs and Appellants, See publication Words and Phrases 
for other judicial constructions and 
y. definitions. 
SALT LAKE CITY CORPORATION, et 
aL, Defendants and Appellees. 
No. 20513. 
Supreme Court of Utah. 
Dec 14, 1989. 
Business owners brought action 
against city corporation alleging negligence 
and inverse condemnation in connection 
with city's operation and maintenance of 
citywide drainage system during flood and 
afterward. The Third District Court, Salt 
Lake County, Philip R. Fishier, J., granted 
defendants' motions for summary judg-
ment and busmess owners appealed. The 
Supreme Court, Howe, Associate C J., held 
that (1) construction, operation and main-
tenance of drainage system was govern-
mental function within meaning of Govern-
mental Immunity Act; (2) design, capacity 
and construction of drainage system were 
within discretionary function exception to 
Act; (3) material fact issues existed as to 
whether defendants were negligent m oper-
ation and maintenance of drainage system 
during flood; and (4) defendants' blocking 
of street abutting business owners' com-
mercial properties did not constitute in-
verse condemnation. 
Reversed and remanded. 
1. Municipal Corporations &*722% 828 
Amendment to governmental immunity 
statute specifically granting immunity for 
management of flood waters and other nat-
ural disasters would not be applied retroac-
tively. U.C.A.1953, 63-30-3. 
2. Municipal Corporations <3=»830 
Construction, operation and mainte-
nance of citywide storm drainage system 
was "governmental function" within mean-
3. Municipal Corporations e=»831(l, 2) 
Design, capacity and construction of 
citywide drainage system were within dis-
cretionary function exception to Govern-
mental Immunity Act U.CJL1953, 63-30-
3. 63-30-10(1). 
4. Judgment <s=>181(6) 
Material issues of fact existed as to 
whether city corporation's actions in con-
nection with operation and maintenance of 
citywide drainage system before and dur-
ing major flood were within purview of 
Governmental Immunity Act, precluding 
summary judgment for city corporation in 
business owners' action for damages. U.C. 
A.1953, 63-30-3, 63-30-10(1). 
5. Eminent Domain <s=»2(l.l) 
That city closed street abutting busi-
ness owners' commercial property to all 
vehicular traffic for approximately two 
weeks while city cleaned up flood debris 
and impaired vehicular traffic on street for 
approximately five months thereafter did 
not constitute an inverse condemnation for 
which business owners could recover dam-
ages. Const Ar t 1, § 22. 
Wesley F. Sine, Marcus G. Theodore, Salt 
Lake City, for plaintiffs and appellants. 
Roger F. Cutler, David L. Wilkinson, 
Paul M. Warner, Kevan F. Smith, Allan L. 
Larson, Christopher C. Fuller, Salt Lake 
City, for defendants and appellees. 
HOWE, Associate Chief Justice: 
Plaintiffs are owners and proprietors of 
commercial properties on three city blocks 
abutting North Temple Street in Salt Lake 
City, Utah. They brought this action 
against defendant governmental entities 
for damages caused their businesses by 
defendants' alleged negligent mismanage-
ment of flood waters during the 1983 
spring runoff and for compensation for in-
verse condemnation of their property 
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rights of ingress and egress. The trial 
court granted defendants' motions for sum-
mary judgment and dismissed plaintiffs' 
claims based on the Utah Governmental 
Immunity Act, Utah Code Ann. §§ 63-30-1 
through -38 (Supp.1985, amended 1989), 
and because there was no unconstitutional 
"taking" to justify their inverse condemna-
tion claim. Plaintiffs appeal. 
The winter of 1982-83 brought record 
amounts of snowfall to the Wasatch Moun-
tains east of Salt Lake City. Governmental 
authorities anticipated a higher-than-aver-
age spring runoff. In May 1983, due'to a 
rapid warming after many months of cold 
weather, it became apparent that the run-
off from City Creek might overwhelm the 
City Creek drainage system, which consist-
ed, in part, of a culvert running west be-
neath North Temple Street to the Jordan 
River. This, in fact, proved to be true, as 
massive amounts of water carried tons of 
debris into the drainage system, eventually 
clogging the North Temple culvert between 
600 West and 800 West Streets, causing 
flooding. The immediate threat of exten-
sive flooding in major portions of down-
town Salt Lake City, including plaintiffs' 
properties, prompted both the mayor of 
Salt Lake City and the governor of the 
state of Utah to declare a "state of emer-
gency/' 
When the North Temple culvert became 
clogged, defendants used sandbags and 
other measures to divert the flood waters 
of City Creek along Canyon Road to State 
Street and then south to 400 South, 800 
South, and 1300 South Streets, where cul-
verts in those streets carried the waters 
west to the Jordan River. Defendants then 
proceeded to remove the tons of debris 
which clogged the North Temple culvert 
and eventually excavated sections of North 
Temple Street and broke open the culvert 
to allow water to flow unimpeded. When 
the waters of City Creek were redirected 
through the North Temple culvert, they 
flowed through what had become an "open 
canal" in the middle of that street The 
court stated that as a result of this proce-
dure, from June 3 to June 18, 1983, North 
Temple Street was closed to vehicular traf-
fic west of 600 West Street From June 19 
to November 4, 1983, while defendants 
cleaned and repaired the street and culvert 
the street was open to automobile traffic 
and passable on both sides of the open 
conduit Traffic could not, of course, make' 
left turns over the center of the street AH 
cleanup and repairs were completed by No-
vember 4, 1983. 
Plaintiffs' properties were never dam-
aged by flood waters. They claim dam-
ages, however, for Joss of business alleg-
edly caused by defendants' temporary clos-
ing of a portion of North Temple Street to 
all vehicular traffic between June 3 and 
June 18 and by the traffic problems which 
existed during the cleanup and repair of 
the street through November 4, 1983. For 
the same reasons, plaintiffs seek compensa-
tion for inverse condemnation of their 
rights of ingress and egress. These claims 
are made even though it is conceded that 
plaintiffs' commercial properties were ac-
cessible by vehicle, through more circuitous 
routes, after June 19 and otherwise accessi-
ble on the days the street was closed to all 
vehicular traffic. 
Plaintiffs allege that defendants were 
well aware of the runoff hazards from City 
Creek but failed to take adequate precau-
tions to prevent the damage caused by the 
1983 spring runoff; that defendants knew 
the existing drainage system for City 
Creek was inadequate to handle the high 
water runoff expected that spring; that 
defendants failed to clean the North Tem-
ple culvert in advance of the runoff and 
were negligent in allegedly removing cul-
vert grates covering the inlet opening, al-
lowing tons of debris to enter and clog the 
culvert in front of plaintiffs' properties; 
and that defendants failed to promptly re-
pair cuts in the street surface made to 
remove the debris. Plaintiffs rely on sev-
eral affidavits and a series of reports from 
the U.S. Army Corps of Engineers to sub-
stantiate their claims. While it is clear 
from the record that defendants were 
equally prepared to rebut these claims be-
low, the court did not reach the negligence 
issues and, upon defendants' motions, 
granted summary judgment in favor of de-
fendants and dismissed the claims under 
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the Governmental Immunity Act It fur-
ther found no unconstitutional taking of 
plaintiffs' property rights of ingress and 
egress. 
Our general governmental immunity pro-
vision is Utah Code Ann. § 63-30-3 (1989): 
Except as may be otherwise provided 
in this chapter, all governmental entities 
are immune from suit for any injury 
which results from the exercise of a gov-
ernmental function, governmentally-
owned hospital, nursing home, or other 
governmental health care facility, and 
from an approved medical, nursing, or 
other professional health care clinical 
training program conducted in either 
public or private facilities. 
The management of flood waters and 
other natural disasters and the construc-
tion, repair, and operation of flood and 
storm systems by governmental entities 
are considered to be governmental func-
tions, and governmental entities and 
their officers and employees are immune 
from suit for any injury or damage re-
sulting from those activities. 
When the 1983 spring floods occurred and 
when this action was commenced, only the 
first paragraph of section 63-30-3 was in 
existence. Under that paragraph, the trial 
court determined that all of defendants' 
flood control measures at issue in this case 
were "governmental functaon[s]" and were 
covered by the statute's broad grant of 
immunity. It then determined that none of 
the statutory exceptions enumerated in sec-
tions 63-30-5 to -10 applied to waive immu-
nity and, therefore, defendants were "im-
mune from suit for any injury which re-
sulted] from the exercise of a governmen-
tal function." Utah Code Ann. § 63-30-3 
(Supp.1983, 1989). 
The second paragraph of section 63-30-3 
is a 1984 amendment which became effec-
tive March 29,1984. It specifically defines 
the "management of flood waters and oth-
er natural disasters and the construction, 
repair, and operation of flood and storm 
systems by governmental entities" as gov-
ernmental functions. It seems clear that 
this language was intended to cover the 
very type of emergency flood control mea-
sures at issue in this case, as well as the 
"construction, repair, and operation" of the 
(Sty Creek drainage system, including the 
North Temple culvert There is SOUK ques-
tion, however, as to whether the 1984 
amendment provides governmental entities 
with "absolute immunity" in flood control 
activities or whether the initial language of 
paragraph one, "[e]xcept as may be other-
wise provided in this chapter," also applies 
to the language of paragraph two. The 
ambiguity arises through the language of 
paragraph two which provides that "gov-
ernmental entities and their officers and 
employees are immune from suit for any 
injury or damage resulting from those 
[flood control] activities." Defendants sug-
gest that this additional language of para-
graph two has independent meaning sepa-
rate and apart from the language of para-
graph one and thus removes their flood 
control activities from the reach of the 
"[e]xcept as may be otherwise provided in 
this chapter" clause of paragraph one. 
They argue that any other interpretation 
would establish language of mere repeti-
tion without allowing the more specific lan-
guage to control that of the more general. 
Forbes v. St Mark's Hospital, 754 P.2d 
933, 935 (Utah 1988). Plaintiffs contend 
that the 1984 amendment was intended 
merely to clarify flood control activities as 
governmental functions for purposes of 
governmental immunity but that the excep-
tions contained in the Governmental Immu-
nity Act (primarily in section 63-30-10) 
which waive immunity under certain cir-
cumstances may be applied. 
[1] We need not resolve this conflict in 
the instant case. Even if defendants' inter-
pretation of section 63-30-3 is correct, we 
will not apply the 1984 amendment retroac-
tively. "No part of these revised statutes 
is retroactive, unless expressly so de-
clared." Utah Code Ann. § 68-3-3 (1989). 
While it is true that this Court has made 
exceptions to this general rule and applied 
amendments retroactively "when the pur-
pose of an amendment is to clarify the 
meaning of an earlier enactment," State, 
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Dep't of Social Servs. v. Higgs, 656 P.2d 
998,1001 (Utah 1982), or is merely an "am-
plification as to how the law should have 
been understood prior to its enactment," 
Okland Constr. Co. v. Industrial 
Comm'n, 520 P.2d 208, 210-11 (Utah 1974), 
this is not such a case. The cause of action 
for plaintiffs' alleged injuries and damages 
accrued in 1983, prior to the amendment in 
question. "[A] later statute or amendment 
should not be applied in a retroactive man-
ner to deprive a party of his rights or 
impose greater liability upon him." Ok-
land Constr. Co., 520 P.2d at 210. Under 
defendants' interpretation of the 1984 
amendment, plaintiffs would have no op-
portunity to sue at all, due to defendants' 
"absolute immunity" in their flood control 
activities. If the 1984 amendment provides 
defendants with any greater degree of im-
munity in flood control activities than that 
previously provided in paragraph one of 
section 63-30-3, which provided immunity 
subject to exceptions, it is a substantive 
change from the law as it existed in 1983 
and cannot be applied retroactively. Thus, 
we will limit our governmental immunity 
analysis in the instant case to paragraph 
one of section 63-30-3. 
We must first determine whether defen-
dants' flood control activities were "gov-
ernmental functions" under the Govern-
mental Immunity Act This Court has held 
that the test for determining a governmen-
tal function for governmental immunity 
purposes "is whether the activity under 
consideration is of such a unique nature 
that it can only be performed by a govern-
mental agency or that it is essential to the 
core of governmental activity." Standi-
ford v. Salt Lake City Corp., 605 P.2d 
1230,1236-37 (Utah 1980). We later elabo-
rated that the Standiford test "does not 
refer to What government may do, but to 
what government alone must do" and in-
cludes "activities not unique in themselves 
. . . but essential to the performance of 
those activities that are uniquely govern-
mental." Johnson v. Salt Lake City 
Corp., 629 P.2d 432, 434 (Utah 1981) (em-
phasis in original). Plaintiffs contend that 
the construction, operation, and mainte-
nance of the City Creek drainage system is 
not a governmental function under this 
standard and compare it to a municipally 
owned and operated sewer system which 
we held not to be a governmental function 
in Thomas v. Clearfield City, 642 P.2d 737 
739 (Utah 1982). 
[2] We agree, however, with the deter-
mination of the trial court in the instant 
case: 
The maintenance and operation of a 
city-wide storm drainage system may ap-
pear similar to that applied to a city-run 
sewage system, but on closer examina-
tion they are quantitatively and qualita-
tively distinct First, operation of a 
flood control system in the Salt Lake 
valley requires a breadth of coordination 
that cannot reasonably be attained by 
private parties. Further, no private par-
ties can deal with flood control, as they 
might sewage disposal, on an individual 
basis. Finally, the immediate threats 
posed to life and property by uncon-
trolled flooding make such operations 
uniquely governmental, almost equiva-
lent to police and fire protection. This 
Court therefore finds that all activities 
relating to flood control management in 
City Creek Canyon are governmental 
functions for the purposes of construing 
governmental immunity under the Immu-
nity Act 
The City Creek drainage system was con-
structed in portions from 1892 to 1925. We 
hold that the construction, operation, and 
maintenance of this system was and is a 
governmental function under the tests of 
Standiford and Johnson and that all of 
defendants' flood control activities in the 
instant case are covered by the Governmen-
tal Immunity Act This is consistent with 
legislative intent subsequently revealed by 
the 1984 amendment to section 63-30-3. 
In addition, we note that the legislature in 
1987 enacted its own definition of "govern-
mental function," but we need not and do 
not rely on or consider that provision in 
this case. See § 63-30-2(4Xa) (1989). 
We next consider whether immunity has 
been expressly waived for defendants' al-
leged negligence and mismanagement of 
the City Creek drainage system and the 
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1983 spring runoff. Utah Code Ann. 
§ 63-30-10(1) (Supp.1983, amended 1989) 
provides: 
(1) Immunity from suit of all govern-
mental entities is waived for injury proxi-
mately caused by a negligent act or omis-
sion of an employee committed within the 
scope of employment except if the injury: 
(a) arises out of the exercise or per-
formance or the failure to exercise or 
perform a discretionary function, wheth-
er or not the discretion is abused; or 
• • •» 
(d) arises out of a failure to make an 
inspection, or by reason of making an 
inadequate or negligent inspection of any 
property. 
While the trial court did not reach the 
question of whether defendants were negli-
gent, if they were negligent in their flood 
control activities, we hold that subsections 
(l)(a) and (d) above would not necessarily 
immunize them from liability for all of 
their acts of which plaintiffs complain. 
The "discretionary function" exception 
(subsection (IXa)) covers "those decisions 
and acts occurring at the 'basic policy-mak-
ing level/ and [is] not extended to those 
acts and decisions taking place at the oper-
ational level, or, in other words, ' . . . those 
which concern routine, everyday matters, 
not requiring evaluation of broad policy 
factors.'" Frank v. State, 613 P.2d 517, 
520 (Utah 1980) (quoting Carroll v. State 
Road Comm'n, 27 Utah 2d 384, 389, 496 
P.2d 888, 891 (1972)). The exception is 
"intended to shield those governmental 
acts and decisions impacting on large num-
bers of people in a myriad of unforeseeable 
ways from individual and class legal ac-
tions, the continual threat of which would 
make public administration all but impossi-
ble." Frank v. State, 613 P.2d at 520. 
To determine whether government acts 
and decisions are purely discretionary, we 
have adopted this four-part test: 
(1) Does the challenged act, omission, or 
decision necessarily involve a basic gov-
ernmental policy, program, or objective? 
(2) Is the questioned act, omission, or 
decision essential to the realization or 
accomplishment of that policy, program, 
Utah Rep. 780-784 P.2d~16 
or objective as opposed to one which 
would not change the course or direction 
of the policy, program, or objective? 
(3) Doos the act, omission, or decision 
require the exercise of basic policy evalu-
ation, judgment, and expertise on the 
part of the governmental agency in-
volved? 
(4) Doss the governmental agency in-
volved possess the requisite constitution-
al, statutory, or lawful authority and 
duty to do or make the challenged act, 
omission, or decision? 
Little v. Utah State Div. of Family Servs., 
667 P.2d 49, 51 (Utah 1983). 
[3] In the instant case, we agree with 
the trial court that the design, capacity, 
and construction of the City Creek drain-
age system involved a basic governmental 
policy, program, or objective of flood con-
trol to protect life and property. Defen-
dants' acts and decisions in these regards 
required the exercise of basic policy evalua-
tion, judgment, and expertise. In this re-
gard, the trial court correctly determined: 
The design of the City Creek drainage 
system is a uniquely discretionary func-
tion. Such design is the product of a 
balancing of policy factors including in-
terpretation of data relevant to climate, 
rainfall, rates of erosion, etc, the devel-
opment of appropriate design parameters 
and the economic resources that a com-
munity is willing to devote to a project 
providing a necessarily finite degree of 
protection These are precisely the 
activities for which waiver of immunity is 
denied. 
Decisions made by defendants before the 
flood regarding the design, capacity, and 
construction of their flood control systems 
are the result of serious and extensive poli-
cy evaluation, judgment, and expertise in 
numerous areas of concern. These areas 
would include geological, environmental, fi-
nancial, and urban planning and develop-
mental concerns, and financial concerns, 
just to n^me a few. Even if defendants 
were presented with information indicating 
that the City Creek drainage system was 
inadequate to handle a severe "one in a 
hundred years" flood, it would still require 
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considerable policy evaluation, judgment, 
and expertise to determine whether 
changes or improvements should be made 
at public expense to manage a flood that 
may never occur. These are discretionary 
functions of defendants, and "[w]here the 
responsibility for basic policy decisions has 
been committed to one of the branches of 
our tri-partite system of government, the 
courts have refrained from sitting in judg-
ment of the propriety of those decisions." 
Little, 667 P.2d at 51. Thus, the design, 
capacity, and construction of the drainage 
system are discretionary functions, and im-
munity has not been waived for defen-
dants' alleged negligence in regard thereto. 
[4] Plaintiffs additionally allege that de-
fendants were negligent in the operation 
and maintenance of the City Creek drain-
age system and in their management of the 
flood waters when they came. Specifically, 
they have alleged that defendants failed to 
clean the North Temple culvert in advance 
of the runoff; were negligent in allegedly 
removing culvert grates covering the inlet 
opening, allowing tons of debris to enter 
and clog the culvert in front of plaintiffs' 
properties; and failed to promptly repair 
cuts in the street surface made to remove 
the debris. Plaintiffs rely on the waiver of 
immunity for negligent acts contained in 
section 63-30-10(1) and also the waiver of 
immunity in section 63-30-9, which pro-
vides: 
Immunity from suit of all governmen-
tal entities is waived for any injury 
caused from a dangerous or defective 
condition of any public building, struc-
ture, dam, reservoir or other public im-
provement. Immunity is not waived for 
latent defective conditions. 
Inasmuch as this case was decided in the 
trial court on a motion for summary judg-
ment, no full and adequate evidentiary 
hearing was held to resolve critical facts. 
Therefore, we do not have before us a 
record from which it can be determined 
who made the decisions pertaining to oper-
ation and maintenance of which plaintiffs 
complain, when they were made, and under 
what conditions. These decisions may not 
have been made on the policy level on 
which decisions were made before the flood 
as to the design, capacity, and construction 
of the City Creek drainage system. When 
the flood waters came, many decisions 
were doubtlessly made in a short time as to 
what course of action should be taken. An 
adequate record needs to be developed to 
separate what decisions Qualify as "policy" 
from those that may have been only "oper-
ational" See Little v. Utah State Div. of 
Family Servs., 667 P.2d at 51-52. We 
remand the case to the trial court for that 
purpose. 
In making this determination, it must 
also be observed that subsection (l)(d) re-
tains immunity when the alleged negli-
gence "arises out of a failure to make an 
inspection, or by reason of making an inad-
equate or negligent inspection of any prop-
erty." The trial judge in his memorandum 
decision determined that subsection (lXd). 
governed all of "plaintiffs' allegations of 
defendants' negligent inspection, mainte-
nance and operation of the City Creek 
drainage system." We believe this state-
ment is too broad. Some of plaintiffs' alle-
gations of negligence, such as the removal 
of the grates, would seem to be unrelated 
to any inspection or lack thereof. Each 
allegation of negligence should be sepa-
rately examined in determining whether 
subsection (l)(d) applies. Similarly, the tri-
al court ruled that the clogging of the 
North Temple culvert in front of plaintiffs' 
properties was "due to a latent defect" 
Immunity is retained m section 63-30-9 for 
latent defects in public structures and im-
provements. Again, we think this ruling 
may have been too sweeping. On remand, 
it should be precisely determined if latent 
defects in the culvert were the actual cause 
of the clogging. 
Defendants have raised other defenses 
which the trial court did not reach and rule 
upon when it granted summary judgment 
to defendants on the ground of statutory 
governmental immunity. On remand, de-
fendants should not be foreclosed from as-
serting those additional defenses should 
they so choose. 
n. 
[5] Plaintiffs also claim a right to com-
pensation for defendants' adverse taking of 
RICHE v. RICHE 
Qtc • • 784 P.2d 465 (UuhApp. 1989) 
their property rights of ingress and egress, 
citing article I, section 22 of the Utah Con-
stitution: "Private property shall not be 
taken or damaged for public use without 
just compensation." This claim arises out 
of defendants' closing of North Temple 
Street, which abutted plaintiffs' commer-
cial properties, to all vehicular traffic be-
tween June 3 and June 18, 1983, and fur-
ther impairing access to their properties 
between June 19 and November 4,1983, by 
utilizing an "open conduit" of water run-
ning through the center of the street, even 
though traffic was passable on both sides. 
We agree with the trial court's determina-
tion that, under the facts of this case, the 
claim is without merit 
We held in Springville Banking Co. v. 
Burton, 10 Utah 2d 100, 103-04, 349 P.2d 
157, 159 (1960), and later in Bailey Service 
& Supply Corp. v. State Road Commis-
sion, 533 P.2d 882, 883-84 (Utah 1975), that 
the mere interference with access to an 
owner's premises was not a "damaging" or 
"taking" within the meaning of article I, 
section 22 of Utah's constitution. See also 
Tnree D Corp. v. Salt Lake City, 752 P.2d 
1321 (Utah App.1988). Plaintiffs alleged 
that damages resulted from a temporary, 
one-time occurrence and not a permanent, 
continuous, or inevitably recurring interfer-
ence with property rights usually associat-
ed with and requisite in a compensable 
taking. Sanguinetti v. United States, 264 
U.S. 146, 149, 44 S.Ct 264, 265, 68 LEd. 
608, 610 (1924); Accardi v. United States, 
220 CtCl. 347, 356-57, 599 F.2d 423, 429 
(1979); Miotke v. City of Spokane, 101 
Wash.2d 307, 334, 678 P.2d 803, 818 (1984). 
See generally L. Tribe, American Consti-
tutional Law §§ 9-3, 9-5 (2d ed. 1988). 
Reversed and remanded. 
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Jacqueline Sue RICHE, Plaintiff 
and Respondent, 
v. 
Derald L. RICHE, Defendant 
and Appellant 
No, 890090-CA, 
Court of Appeals of Utah. 
Dec 13, 1989. 
In divorce proceeding, the Seventh Dis-
trict Court, Carbon County, Boyd Bunnell, 
J., awarded custody of children to wife, and 
husband appealed. The Court of Appeals, 
Billings, J., held that (1) Court would not 
consider husband's attack on Court's find-
ings as to child custody, even though hus-
band referred Court to evidence which con-
flicted with trial court's findings; (2) trial 
court did not abuse its discretion in failing 
to take judicial notice of facts presented in 
evidentiary hearing on temporary custody; 
(3) trial court's failure to obtain investiga-
tive report, as required by statute when 
there are allegations of child abuse, was 
not prejudicial to husband; (4) trial court 
was not required to make detailed findings 
of fact to support visitation orders separate 
from, and in addition to, those made on 
issue of child custody; and (5) remand was 
necessary to determine whether wife was 
entitled to award of attorney fees on ap-
peal, even though trial court had not grant-
ed attorney fees for divorce proceeding. 
Affirmed and remanded. 
HALL, CJ., and STEWART, 
DURHAM and ZIMMERMAN, JJ., 
concur. 
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Court of Appeals would not consider 
husband's attack on trial court's findings 
as to child custody, even though husband 
referred to evidence which conflicted with 
trial court's findings, where husband did 
not marshal evidence in support of findings 
and then demonstrate that despite such 
evidence, trial court's findings were so 
lacking in support as to be against clear 
weight of evidence, thus making them 
clearly erroneous. 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
ROCKY MOUNTAIN THRIFT STORES, 
INC., dba HOPE OF AMERICA 
THRIFT STORE, et al., 
Plaintiffs, 
vs. 
SALT LAKE CITY CORPORATION, 
a municipal corporation of 
the State of Utah, et al., 
Defendants, 
SUMMARY DECISION 
AND ORDER 
CIVIL NO- C-83-6678 
This matter comes before the Court on a series of motions: 
defendants' motions for summary judgment; plaintiffs' motion to 
amend the complaint; and defendant Salt Lake City's motion for 
contempt. Plaintiffs claim that the defendants' negligence in 
managing the flood waters of 1983 and specifically the North 
Temple storm drain caused serious disruption to plaintiffs' 
businesses when North Temple had to be excavated. 
Both of the remaining defendants, Salt Lake City ("the 
City") and Salt Lake County ("the County") have moved for 
summary judgment on numerous grounds. Plaintiffs' responses to 
these motions is wholly inadequate. Plaintiffs have failed to 
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adhere to there requirements of Rule 4-501(2)(b). This failure 
is significant in a complex case such as this where adherence 
to the rule is a necessity for the Court to sort through 
complex theories, allegations and factual setting. If the 
Court in this Summary Decision has misapprehended or failed to 
acknowledge any genuine issue of material fact, it is because 
plaintiffs have not adhered to Rule 4-501 or otherwise submit 
their theories and evidence in an understandable manner. 
On remand from the Supreme Court, this Court should 
determine whether the alleged negligence related to inspection 
or to maintenance and operation, whether the alleged negligence 
was the result of policy decisions or operational decisions, 
and other defenses raised by defendants. Rocky Mountain Thrift 
Stores, Inc. v. Salt Lake City Corp., 784 P.2d 459, 464 (1989). 
In response to the defendants' claim that there is no 
genuine issue of material fact concerning their negligence, 
plaintiffs suggest the following areas of negligence have some 
evidentiary support? (1) failure to clean the storm drain 
prior to the flood; (2) the use of a dragline which in turn 
allegedly precluded the use of augering equipment; (3) the use 
of a 12 inch auger rather than a 48 inch auger; (4) the use of 
blasting in the clogged drain; (5) the use of fire hoses; (6) 
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the covering of the inlet with a metal plate and allowing 
debris to thereafter settle. 
In support of their claim that genuine issues of material 
fact exist concerning the six areas of alleged negligence, 
plaintiffs refer to the deposition of Dr. Clark A. Lin and his 
affidavit. Never do plaintiffs refer to page numbers in the 
Lin deposition nor do they reference a particular affidavit of 
Lin. The Court has gone the extra step of reviewing the 
entirety of the Lin deposition of April 22, 1991. 
Additionally, the Court has reviewed the May 16, 1991 affidavit 
of Lin which was attached to one of plaintiffs' responsive 
memoranda. In reviewing the materials submitted by the City in 
support of its motion, the Court discovered an earlier 
affidavit of Lin dated December 10, 1990. Plaintiffs did not 
direct the Court's attention to that particular affidavit. If. 
there are any other affidavits of Lin, the Court is unaware and 
no further specific affidavits have been referenced. 
Construing the December 10, 1990 and May 16, 1991 
affidavits and the Lin deposition in a light most favorable to 
plaintiffs, the following can be inferred: defendants were 
negligent in failing "to employ a program of maintenance and 
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inspection to insure that the pipes are kept clean." At 
times Lin used the terms "maintenance11 and "inspection" 
interchangeably, but it is clear that a regular "program" of 
inspection would be either the precursor to or a part of 
maintenance* As such, it is subject to either the applicable 
statutory provision immunizing government conduct relating to 
inspections or failures to inspect or is the result of a policy 
decision not to have a regular program for inspection and 
maintenance and thus entitled to discretionary immunity. Under 
either scenario, defendants' claimed negligence due to failure 
to inspect and maintain is within the legislated governmental 
immunity. See, Rocky Mountain Thrift Stores, Inc. v. Salt Lake 
City Corp., supra. 
There is some testimony from him that the use of a dragline 
was not good engineering practice. The only consequence 
flowing from this to which Lin testified was that it 
complicated augering, delayed augering for some indeterminant 
period and reflected panic management. Even assuming the use 
of the dragline was negligent, there is no admissible evidence 
that such use caused any damage. 
1
 December 10, 1990 affidavit, paragraph 11. 
Substantially the same statement is repeated in paragraph 12 
and in the May 16, 1991 affidavit, paragraph 12. 
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The Court can find no reference in the Lin affidavits or 
the Lin deposition to the preference for a 48 inch auger over a 
12 inch auger or to the use of fire hoses to clean debris. 
Furthermore, while the December 10 affidavit suggests it is not 
good engineering practice to utilize blasting for debris 
removal, there is no evidence of how blasting caused 
plaintiffs' damage. Consequently, defendants7 alleged 
negligence due to the method of augering and use of fire hoses 
and a causative link between blasting and plaintiffs' damage 
have no evidentiary support. 
The sole remaining factual issue submitted by plaintiffs 
involves the allegation that the defendants were negligent in 
interrupting the flow by capping the inlet pipe. There is but 
one reference to this in the testimony of Lin. This occurs in 
paragraph 14 of the May 16 affidavit. There Lin suggests t^ he 
consequence of the capping was that the pipe thereafter became 
plugged. Throughout his deposition, however, he steadfastly 
testified that the pipe became plugged before the flood. (Lin 
deposition, pp. 12, 13, 18, 22). Moreover, in the deposition 
he testified that his claim of negligence related to pre-flood 
conduct. (Lin deposition, pp. 31-32). The affidavit 
reference to the capping of the inlet pipe is at best oblique. 
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Furthermore, there is no factual basis for the premise that the 
pipe became plugged after the flood began and plaintiffs' 
expert denies the premise. 
The above analysis indicates that there is no genuine issue 
of material fact concerning each of the alleged theories of 
negligence. Additionally, the Court is further persuaded that 
plaintiffs have not demonstrated a duty owed to them sufficient 
to overcome the showing necessitated by Feree v. State, 784 
P.2d 149 (Utah 1989). Such a showing is particularly necessary 
in a case such as this where the claimed injury is not the 
inundation of property but the loss of business revenues due to 
the difficulties of consumer ingress and egress. Defendants 
are therefore entitled to Summary Judgment. This determination 
renders moot the City's request for sanctions and plaintiffs' 
Motion to Amend Complaint. 
The City's motion for contempt is denied. The allegations 
of unprofessional and unethical conduct are not within the 
Court's contempt powers. If counsel believes there has been a 
breach of the governing rules of conduct, referral should be 
made to the Utah State Bar. 
Dated this V day of September, 1991. 
/ZU 
/MICHAEL R. MURPHY 
DISTRICT COURT JUDGE 
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ANNE SWENSEN (A4252) 
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Attorneys for Defendants State of Utah, Scott Matheson, 
State Council of Defense and State Road Commission 
10 Exchange Place, Eleventh Floor 
Post Office Box 45000 
Salt Lake City, Utah 84145 
Telephone: (801) 521-9000 
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
STATE OF UTAH 
ROCKY MOUNTAIN THRIFT STORES, 
INC., d/b/a HOPE OF AMERICA SUMMARY JUDGMENT 
THRIFT STORE et al., 
Plaintiffs, 
vs. 
SALT LAKE CITY CORPORATION, a Civil No. C83-6678 
Municipal Corporation of the 
State of Utah, et al., Judge Michael Murphy 
Defendants. 
The defendant State of Utahfs Motion for Summary Judgment 
came on regularly for hearing and decision before the above-
entitled Court on Monday, January 7, 1991. The plaintiffs 
appeared by and through Wesley Sine, and by and through their 
counsel, Marcus Theodore. The defendant State of Utah appeared 
by and through its counsel, Anne Swensen. Defendant Salt Lake 
City appeared by and through its counsel, Roger Cutler. 
Defendant Salt Lake County appeared by and through its counsel, 
Jay Stone. The Court reviewed the pleadings, depositions, 
affidavits and memoranda on file, and heard oral argument of 
counsel for the State of Utah and for the plaintiffs. The Court 
took the motion under advisement and has rendered its Memorandum 
Decision of February 26, 1991. 
Based upon the analysis and reasoning set forth in the 
Court's Memorandum Decision, and it appearing that there are no 
material issues of fact, and that the defendant State of Utah is 
entitled to judgment as a matter of law, 
IT IS ORDERED that Summary Judgment is entered in favor of 
defendant State of Utah and against the plaintiffs, no cause of 
action, and the plaintiffs' Complaint as against the State of 
Utah is dismissed, with prejudice, each party to pay its own 
costs, 
IT IS FURTHER ORDERED that the Court has determined that 
there is no just reason for delay and directs entry of Judgment 
in accordance with Rule 54(b) U.R.CP, 
DATED this day of , 1991. 
BY THE COURT: 
Michael R. Murphy 
District Court Judge 
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